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REPORT OF THE ATTORNEY 
GENERAL 


State of Nebraska, Legal Department. 
Lincoln, Nebraska, January 8, 1925. 


Governor Charles W. Bryan, 


State of Nebraska. 


Your Hacellency: 


Pursuant to the requirements of law, I have the honor 
to submit my report for the biennium ending January 8, 
1925. A survey of the work of this department during the 
last biennium shows the increasing activities of the state 
legal department in the natural expansion and industrial 
development of the state. So broad*and varied is the field 
of our endeavor that space forbids presenting more than a 
brief outline of the more important work of the depart- 
ment and only a limited but important number of the 
hundreds of decisions rendered. The report contains a 
list of cases pending and decided by the supreme court and 
final disposition of the respective cases in each case. It 
also contains a list of the cases and proceedings in which 
the state legal department took an active part in the 
several district courts, state supreme court, federal courts 
—district, circuit and supreme—railway commission, inter- 
state commerce commission, and cases handled by the 
guaranty fund commission under the supervision of this 
department, an inventory of the state’s personal property 
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in possession of this department, a table of cases and 
index. For convenience sake we have added a new feature 
by way of a supplemental index citing statutes and con- 
stitutional provisions referred to or construed by this 
department during the last biennium. 


Banking 


In addition to the usual work of the department the 
state department of justice associated with the respective 
departments of justice of a number of other states appeared 
as a friend of the court in an action brought by the state 
of Missouri to sustain and enforce a law prohibiting the 
establishment of branch banks. Few cases in recent 
years have been more vigorously prosecuted in the courts, 
but after an able presentation of the different phases of 
the case, the supreme court of the United States recently 
sustained the law in a decision the value of which Is 
apparent to all interested in legitimate and fair banking 
and enterprise. As always since its enactment, the main- 
tenance of the integrity of the bank guaranty fund of the 
state has demanded unceasing vigilance and active defense. 
We have been called upon to oppose claims against the 
guaranty fund of the state aggregating hundreds of thou- 
sands of dollars and this was successfully done. In this 
case, however, the most gratifying result has been the 
resistance of the state bank guaranty law of Nebraska to 
the attack of those opposed to it. In many states similar 
bank guaranty fund laws went, down under the attack o? 
opponents of such measures, and the final storm ana 
stress consequent upon the period of readjustment. <A 
continued supervision and administration of this law by 
the state legal department in close co-operation with the 
department of trade and commerce and the bank guaranty 
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fund commission would insure the maintenance of a 
healthy banking condition throughout the state. The 
vigorous prosecution for violation of the banking laws, 
both by the respective county attorneys and the legal 
department of the state has done much to safeguard the 
state banking system, and the increasing co-operation on 
the part of the state banking fraternity has indicated the 
desire to eliminate from the banking system any tendency 
to lawless speculation and illegal dealing. 


This department has vigorously assisted the railway 
commission in securing from the different railroads the 
maintenance of proper health and life safeguards for the 
stock shippers of Nebraska. By peremptory mandamus this 
department has caused the court to compel the railroads to 
restore to schedule six regular trains where those trains 
had been cancelled or annulled without authority, as pro- 
vided by the law of Nebraska and the rules of the railway 
commission. 


Transportation and Utility Regulation 


Duties of the attorney general’s office pertaining to 
the work of the state railway commission are extensive and 
varied. Questions involving service, operation and rates 
of railroads are constantly raised; telephones, telegraph 
and electric transmission lines present many legal difficul- 
ties. Rate cases frequently deal with large sums; the 
recent express rate case before a federal court in which 
the state railway commission was represented by this 
department, with success, involved as Nebraska’s portion, 
nearly a half million dollars annually. The growing 
importance of the electrical industry constantly broadens 
the field of the railway commission’s work and with it the 
duties of this department are enlarged. The commission’s: 
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control of the issues of securities of public utilities, its 
administration of the public grain warehouse law, the 
control of rates of certain public utilities besides common 
carriers, and the regulation of public motor vehicles are all 
productive of legal questions requiring solution. They 
result in considerable litigation, both civil and criminal. 


This department is also frequently called upon to 
assist in presenting rate cases before the interstate com- 
merce commission and all of the applications to that 
-body to issue securities by railroads operating in Nebraska 
are investigated by this department and appearances 
therein are occasionally made. The physical valuation of 
‘railroads now being carried on by the interstate commerce 
commission, in which proceeding the state railway com- 
mission appears, requires considerable time of this depart- 
ment. 


Anti-Trust 


It gives me pleasure to report that I was the sole 
representative of Nebraska in the successful fight for the 
elimination of the iniquitous system known as “Pittsburgh 
Plus,” which compelled each farmer and purchaser of farm 
machinery or of steel products to pay unfair toll and 
exorbitant rates to the steel trust. Co-operation among 
attorneys general of middle western states undoubtedly 
made the success of the fight assured, and the measure 
means the actual saving of many millions of dollars to the 
people of Nebraska. 


Similarly the doors of the Omaha Grain Exchange 
were thrown open to the farmers of the state through 
the activities of the state’s attorney general. For years 
past there has been a struggle between the opponents of 
co-operative dealing, and those who operated grain ex- 
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changes as private concerns. The state laws made grain 
exchanges public markets and specifically provided for 
the admission of co-operative organizations on a par with 
private enterprises. After several demands and refusals 
the presentation of a demand backed by a petition in quo 
warranto and supported by a recent holding of the United 
States Supreme Court, the Omaha Grain Exchange finally 
opened its doors to a company owned and operated in fact 
by The Farmers Union. 


Combinations in Restraint of Trade 


During the last biennium we have given much time, 
attention and effort to the enforcement of laws curbing 
combinations in restraint of trade within the state. In 
these days the policy of the so-called anti-trust laws upon 
the statute books of the nation and the state has offered 
a point of attack to great. combinations of capital impatient 
of all governmental restrictions. In the agricultural 
middle west and in Nebraska in particular, there never 
has been a waiver on the part of the people in their deter- 
mination to exercise the police power of the state, and to 
protect the public from the evils of monopoly. For years 
successive legislatures have applied themselves and at. 
times with much earnestness to the improvement of laws 
designed to protect the public from the evils of monopoly 
and competition within the state. During the last bien- 
nium Nebraska’s was the first state department of justice 
within the Union to challenge the trusts and combines of 
the oil industry. The condition prevalent in the oil 
industry is known to the public. Prices are fixed and 
maintained, and only those who agreed to sell to the 
public at the uniform or agreed price appear to be able to 
purchase gasoline from the large jobbers and large oil 
combinations. Evidence of such practice was gathered by 
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this department over a period of a year, and from all 
sections of the state. Suit was filed by this department 
against an alleged combination of oil companies. It 
sought to prevent one of the city commissioners of Omaha 
from selling gasoline to the inhabitants of Omaha at a 
price lower than the uniform agreed price charged in 
Omaha by all other companies then operating there. A 
different price was charged for gasoline at Omaha and 
in Lincoln, where it was admitted freely by the company 
charging the price that there was no difference as to the 
cost of the product or the freight rates at that time. In 
that case this department moved immediately for a tem- 
porary injunction based upon the affidavits filed and the 
wrong that this department contended was done to the 
public. The companies contended that the prices charged 
by them—uniform, agreed or cut to meet the price of the 
so-called price cutters—were prices made for the purpose 
of meeting competition and not for eliminating competi- 
tion. The trial court denied-the temporary injunction, 
apparently sustaining the contention that the defendants 
enjoyed sufficient defense for their conduct when they 
asserted their intention in lowering prices to meet price- 
cutting was in fact for the purpose of competition and not 
for the elimination of price cutters. In other words the 
statute or presumption raised by the bare difference in 
price as set forth in Section 3432, Compiled Statutes for 
1922, was successfully rebutted by a denial of the attempt 
to combine for the purpose of eliminating competition. 
This case is still pending, and because it has not been 
tried on its merits, we refrain from further discussion 
of it in this report, except to state that the suit resulted 
in the city commissioner obtaining a supply of gasoline un- 
til the combine was broken in Omaha and lower prices fol- 
lowed throughout the state. However, we have urged upon 
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the legislature certain amendments to Section 3432, so 
that Nebraska, like other states in the middle west, may 
have a workable anti-trust law providing that the only 
defense to price discrimination shall be a difference in 
freight rates, or in the quality of the commodity in 
general purchased or sold. Such a law will not only apply 
to oil combinations, but will reach price discrimination by 
creameries operated throughout the state and successfully 
defending themselves in the words of the very law intended 
to curb their nefarious practices. 
Prohibition 

This department has insisted at all times upon the 
enforcement of the prohibitory law in the same manner 
as all other Jaws throughout the state. It has actively 
and vigorously enforced the prohibitory law and has sup- 
plied legal assistance when necessary to the several counties 
of the state calling for aid in the enforcement of this and 
other laws. Breweries operating under governmental per- 
mits and using illegal processes of beer making have been 
enjoined and closed. In this as in other subjects of mutual 
interest the state’s legal department has co-operated with 
the federal department at Washington. We co-operated 
with the several county attorneys in the preparation of 
briefs and arguments in prohibitory cases. 


Excheats 


During the biennium the department has endeavored 
to create renewed interest in protecting the rights of the 
State of Nebraska in estates belonging to persons dying 
without heirs and without a will. The experience of the 
department inclines me to the belief that more care 
should be taken in protecting property of estates escheat- 
ing under the law to the people of Nebraska. 
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It gives me great pleasure to report that during the 
biennium there has increased a greater co-operation between 
the different law enforcement bodies of the state and 
national governments. Certain banking, insurance and 
fraud cases are. reached more efficiently under federai 
law than under the state law, where the acts complained 
of have been committed. Acting on the suggestion of 
the attorney general of the United States this department 
has made use of the co-operation extended by the depart- 
ment of justice of the United States, and information of 
law violations affecting the above subjects have often been 
turned over to the United States Department of Justice 
‘for action. The result has been that the federal govern- 
ment prosecuted the individuals without cost to the state 
of Nebraska. Similarly complaints of certain trade prac- 
tices have been laid before the federal trade commission. 


In this connection permit me to cite a meeting of the 
National Association of Attorneys General in Minneapolis 
in August, 1923, where the national association by resolu- 
tion requested and gave me authority to call a conference 
of attorneys general for the purpose of considering com- 
binations in restraint of trade effecting petroleum and its 
products in the fixing of prices and control of the indus- 
try. I called this conference in Chicago, Illinois, at the 
Old Colony Club, on October 15 to 17 inclusive, 1923. It 
was the first conference of its kind ever called in the 
United States. At this conference twenty-six states were 
represented by their attorneys general and several brought 
assistants with them. Examination and discussion of the 
methods and practices of oil trusts and combinations in the 
United States was the order of this meeting. As a result 
resolutions were forwarded to the President of the United 
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States, to the Federal Trade Commission and the Depart- 
ment of Justice at Washington, requesting immediate 
action by the federal government. The President in 
response directed an order to the Federal Trade Commis- 
sion, which within sixty days presented a report, which 
with other evidence gathered by the United States Depart- 
ment of Justice under Attorney General Harlan Fiske 
Stone resulted in the filing at Chicago of a federal anti- 
trust case against a combination of oil companies. There 
is no question that the co-operation between the different 
attorneys general of the states participating in the confer- 
ence referred to exercised the greatest influence, not only 
in securing the active assistance of the federal government 
to restrain the encroachment of monopoly, but for many 
months insured to the people of the country the saving of 
many millions of dollars in the purchase of gasoline. 


I regard it as an honor to Nebraska that I was callea 
upon to preside over a conference of attorneys general of 
the different states. At the conclusion of its work the 
conference honored me with the chairmanship of a perma- 
nent executive committee of the conference. Attorney 
General George M. Napier of Georgia was made secretary. 
Remaining members of the committee, which the conference 
gave me power to name, are as follows: 


Clifford L. Hilton, Attorney General, Minneapolis, Minn. 
Herman L. Ekern, Attorney General, Madison, Wis. 

J. L. Benton, Attorney General, Boston, Mass. 

A. V. Coco, Attorney General, Baton Rouge, La. 

H. H. Cluff, Attorney. General, Salt Lake City, Utah. 
B. J. Gibson, Attorney General, Des Moines, Ia. 
George F’. Short, Attorney General, Oklahoma City, Okla. 


May I suggest that because of the activities of this 
department on behalf of the plain people, Nebraska’s 
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attorney general was named a member of the executive 
committee of the International Association of Attorneys 
General, which was organized in London last August. 


I cannot emphasize too strongly the need of certain 
amendments to the anti-trust laws. The section of our 
law dealing with public markets particularly with grain 
exchanges is an example which I commend to succeeding 
legislatures for clearly expressed legislation and intent, 
and I take pleasure in informing Your Excellency that 
through this particular law I was able to secure the 
admission of farmers to the Omaha Grain Exchange, after 
that body had repeatedly denied permission to the farmer 
or affiliated companies of the Farmers Union. Several of 
the sections of our anti-trust laws have been amended: in 
such wise as to suggest the efficient activities of lobbyists 
engaged to nullify the will of the public. Whatever may 
be notwithstanding the efforts of selfish interests and petty 
leaders to nullify the anti-trust laws enacted to protect. the 
people against the evils of monopoly, there remains for 
the chief law officer of the state the daily duty of protect- 
ing the public against the evils of monopoly under the 
anti-trust laws as they are written. The results are not 
obtained in a day. The legislature may write laws, but 
courts must interpret them. Steadily this department has 
pursued its way under the constitution and according to 
the laws as written. . Long since the English courts 
declared monopoly inconsistent to the welfare of the 
public; repeatedly merited courts have sounded the same 
doctrine, moving from one vantage ground to another; 
great combinations of wealth seeking the returns of mon- 
opoly have opposed this fundamental principle with all 
the wealth at demand and the ablest minds of the time. 
Steadily in the national and state governments the law 
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officers of the different institutions have enforced the 
laws as written by the people. This department wil! 
continue to follow that sacred policy until relief is perma- 
nently secured. 


I could not conclude this report without paying a 
tribute to the county attorneys of the state with whom I 
have labored with friendly co-operation during the last 
biennium. Upright, courageous and efficient, oftentimes 
underpaid they, with few exceptions, indeed, have carried 
their part of the law enforcement duty of the state, 


In closing my official report as attorney general I 
take occasion to emphasize the efficient and loyal support 
of my assistants, Messrs. George W. Ayres, Lloyd Dort, 
Hugh Lamaster, Lee Basye, T. J. McGuire and Harry 
Silverman. Also the stenographers in the office, Frieda 
C. Bayerlein and Caroline L. Ayer, have added to the 
success of our efforts and the efficiency of the department. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


CASES DECIDED BY THE SUPREME COURT OF 
NEBRASKA 


No. 22867 
Charles T. Altis v. State of Nebraska. Abandonment of 
wife and children; error to Lancaster County; affirmed. 
No. 22879 


Charles T. Altis v. State of Nebraska. Failure to pay 
temporary alimony; error to Lancaster County; affirmed. 


No. 23383 


Frank Ambrose v. State of Nebraska. Arson; error to 
Saline County; affirmed. 


No. 22837 


Perry Anthony v. State of Nebraska. Obtaining money 
under false pretenses by fraudulent stock sales; error to 
Lancaster County, reversed. 


No. 24051 


Elmer C. Baker y. State of Nebraska. Embezzlement; 
error to Lincoln County; affirmed. 


No. 23746 
Frank A. Barton vy. State of Nebraska. Possession of 
forged instrument; error to Lancaster County; reversed. 


No. 23530 


Walter Bennett v. State of Nebraska. Rape; error to 
Douglas County; affirmed. 


17 
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No. 24124 


Steve Boras v. State of Nebraska. Shoot with intent 
to wound; error to Douglas County; affirmed. 


No. 23357 


Frank Boro and Babe Snyder v. State of Nebraska. 
Liquor; appeal from Perkins County; affirmed. 


No. 23463 


Alexander G. Brehm vy. State of Nebraska. Liquor; er- 
ror to Adams County; reversed. 


No. 23374 


Fred Brown vy. State of Nebraska. Kidnapping; error 
to Lancaster County; affirmed. 


No. 24207 


Hobart Brown y. State of Nebraska. Violation operat- 
ing auto; error to Webster County; affirmed. 


No. 23425 


Mauro Bruno vy. State of Nebraska. Assault; error to 
Douglas County; affirmed. 


No. 23130 


T. B. Busboom, Chris Priess, Klauss Borchers, John 
Mumme, Oscar Deinert and H. C. W. Jarms v. State of 
Nebraska. Violation of Reed-Norval law; appeal from 
Lancaster County; reversed. 


No. 23926 


G. W. Bush v. State of Nebraska. Liquor; error to Doug- 
las County; affirmed. 
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No. 23117 


Frank Caldwell v. State of Nebraska. Assault; error to 
Sheridan County; affirmed. 


No. 23277 


Century Oil Company, et al. v. Department of Agricul- 
ture, et al. Collection of fees for inspection of petroleum; 
appeal from Douglas County; reversed. 


No. 23693 


In re Equalization of Property of the Chicago, Rock 
Island & Pacific Railway Company v. State of Nebraska, 
et al. Taxation; error to State Board of Equalization 
and Assessment; reversed. 


No. 24088 


In the Matter of the Equalization of the Property of the 
Chicago, Rock Island and Pacific Railway Company; a 
corporation of Nebraska, for Taxing Purposes for 1923; 
error to State Board of Equalization and Assessment; dis- 
missed. 


No. 24390 


In the Matter of the Equalization of the Chicago, Rock 
Island and Pacific Railway Company, a corporation of Ne- 
braska, for taxing purposes for 1924; error to State Board 
of Equalization and Assessment; affirmed. 


No. 24090 
Rollie Church v. State of Nebraska. Chicken stealing; 
error to Hamilton County; reversed and dismissed. 
No. 22931 


Louie Clernt v. State of Nebraska. Bank robbery; error 
to Burt County; affirmed. 
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No. 23520 


Sam Cook v. State of Nebraska. Rape; error to Thurs- 
ton County; reversed. 


No, 23208 
Sam Cura and Joe Pattavina v. State of Nebraska. In- 
toxicating liquor; appeal from Douglas County; affirmied. 
No. 23279 


Dana L. Dimond y. State of Nebraska. Failure to sup- 
port minors; error to Douglas County; reversed. 


No. 23740 


J. Lawrence Eason vy. Thomas J. Majors, et al. Dismissal 
of instructor; appeal from Nemaha County; reversed. 


No. 23561 
Charles L. Egbert v. State of Nebraska. Murder; error 
to Adams County; reversed. 
No. 23626 


George Higbrett v. State of Nebraska. Unlawful dispo- 
sition of wheat; error to Clay County; affirmed. 


No. 23356 
Edgar Farmer v. State of Nebraska. Liquor; appeal from 
Perkins County; reversed. 
No, 24023 
George Farrin vy. State of Nebraska. Cattle Stealing; 
appeal from Keya Paha County; affirmed. 
No,..23771 


Anna Ferguson y. State of Nebraska. Liquor; error to 
Douglas County; affirmed. 


CASES DECIDED BY NEBRASKA SUPREME COURT 21 


No. 23895 
Nathan Finegold v. State of Nebraska. Contempt of 
Court; error to Douglas County; reversed. 
No. 23683 
Robert Francis v. State of Nebraska. Auto theft; ap- 
peal from Platte County; reversed. 
No. 23956 
Carl G. Fricke v. State of Nebraska. False entries; er- 
ror to Cass County; reversed. 
No. 23772 
Fred Furgil v. State of Nebraska. Liquor; error to 
Douglas County; affirmed. 
No. 22977 
Wilbur Gardner v. State of Nebraska. Robbery; appeal 
from Douglas County; affirmed. 
No. 23124 
William G. Garrett v. State of Nebraska. Shooting with 
intent to kill; error to Kearney County; reversed. 
No. 22981 
Billy Georgis and Louis 8. Dochoff v. State of Nebraska. 
Conspiracy; error to Douglas County; affirmed. 
No. 24105 
Ray Gragg v. State of Nebraska. Cattle stealing; error 
to McPherson County; penalty as modified affirmed. 
No. 24100 


William Grebe v. State of Nebraska. Assault; error to 
Cass County; affirmed. 
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No. 24118 
William Grebe vy. State of Nebraska. Malfeasance; error 
to Cass County; affirmed. 
No. 23744 
John C. Haarmann vy. State of Nebraska. Liquor; error 
to Otoe County; affirmed. 
No. 23957 


Wing Hing v. State of Nebraska. Liquor; appeal from 
Lincoln County; affirmed. 


No. 24155 


Thornley T. Hoppe v. State of Nebraska. Liquor; appeal 
from Richardson County; affirmed. 


No. 23226 


George W. Hopperton vy. State of Nebraska. Assault; er- 
ror to Dawes County; affirmed. 


No. 23157 


Vern Howard v. State of Nebraska. Liquor; error to 
Pawnee County; sentence reduced to 30 days; affirmed as 
modified. 


No. 23639 


John F. Iden v. State of Nebraska. Perjury; error to 
Dawes County; affirmed. 


No. 23095 


James G. V. Ingoldsby v. State of Nebraska. Forgery; 
error to Otoe County; sentence reduced to a minimum of 


one year and maximum of twenty years; affirmed as modi- 
fied. 
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No. 22915 

John B. Ingram y. State of Nebraska. Unlawful posses- 

sion of intoxicating liquor; error to Otoe County; affirmed. 
No. 28714 

Andrew Johnson v. State of Nebraska. Manslaughter; 
error to Dodge County; affirmed. 
No. 23479 


Helen C. Johnson vy. State of Nebraska. Liquor; error 
to Adams County; affirmed. 


No. 24099 


Alvin Jones v. State of Nebraska. Malfeasance; error 
to Cass County; judgment on counts 1 and 2 reversed and 
dismissed; judgment on count 3 affirmed. 


No. 23417 


A. Frank Karnes y. State of Nebraska. Rape; error to 
Franklin County; reversed. 


No. 24119 


Julia Kaufman v. State of Nebraska. Liquor; error 
to Cass County; penalty as modified affirmed. 


No. 23254 


Houghton W. Kenyon y. State of Nebraska. Embezzle- 
ment; error to Lancaster County; affirmed. 


No. 24064 


Emil J. Kotas v. State of Nebraska. Forgery; error to 
Fillmore County; dismissed. 


No. 23199 


Wilbur Larson v. State of Nebraska. Rape; error to 
Nuckolls County; reversed. 
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No. 23200 
Sherman A. Lowe vy. State of Nebraska. Murder; error 
to Furnas County; reversed. 
No. 22775 
Paul McCoy v. State of Nebraska. Robbery; error to 
Lancaster County; affirmed. 
No. 23831 
Earl McCue and Vernon Jacobs y. State of Nebraska. 
Stealing chickens; appeal from Clay County; reversed. 
No. 23630 
Walter P. Mann v. State of Nebraska. Liquor; error 
to Dawes County; affirmed. 
No. 23992 
Edward Mares vy. State of Nebraska. Automobile steal- 
ing; appeal from Saline County; affirmed. 
No. 23324 
Jim Marino y. State of Nebraska. Murder; error to 
Douglas County; reversed. 
No. 23515 
Sam Maro y. State of Nebraska. Liquor; appeal from 
Douglas County; affirmed. 
No. 23365 


John T. Mathews vy. State of Nebraska. Manslaughter; 
appeal from Douglas County; affirmed. 


No. 23012 


Willard V. Matthews vy. State of Nebraska. Embezzle- 
ment; error to Douglas County; affirmed. 
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No. 23259 
Weirt J. Meester v. State of Nebraska. Liquor; error to 
Adams County; affirmed. 
No. 22701 


Ernest Melcher vy. State of Nebraska. Unlawful posses- 
sion and unlawful selling of intoxicating liquor; error to 
Stanton county; affirmed in part, reversed in part, with 
directions. 


No. 23783 
Ray Meyers y. State of Nebraska. Liquor; appeal from 
Richardson County; affirmed. 
No. 23797 


Robert H. Miller v. State of Nebraska. Rape; appeal 
from Franklin County; affirmed. 


No. 23289 


In re Estate of Thomas Murphy, deceased, S. W. Fen- 
der, administrator v. State of Nebraska. Claim against 
State; appeal from Lincoln County; affirmed. 


No. 23260 


Francis E. Nash and Ernie C. Noble v. State of Ne- 
braska. Liquor; error to Adams County; affirmed. 


No. 24050 


National Guard of the State of Nebraska v. Fred J. 
Morgan. Compensation; appeal from Lancaster County; 
affirmed. 


No. 23367 


Nebraska Chiropractic Association, a corporation, and 
O. G. Clark v. Howard H. Antles and C. A. Pierce. 
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Restrain department from issuing licenses; appeal from 
Lancaster County; appeal dismissed at costs of appel- 
lants. 


No. 24096 
Pete Nelson v. State of Nebraska. Robbery; error to 
Douglas County; affirmed. 
No. 23215 


Joe Nunez v. State of Nebraska. Liquor; error to Daw- 
son County; affirmed. 


No. 23125 


James B. O’Connor v. State of Nebraska. Uttering 
forged will; error to District Court of Adams County; 
reversed. 


No. 23945 
Charles C. Parmele v. State of Nebraska. Embezzle- 
ment; error to Cass County; reversed. 
No. 24018 
D. C. Patterson v. State of Nebraska. Violation city 
ordinance; error to Douglas County; affirmed. 
No. 23089 
Claus Peterson v. State of Nebraska. Carrying concealed 
weapons; error to Otoe County; affirmed. 
No. 23848 
John N. Phillips v. State of Nebraska. Rape; error to 
Pawnee County; affirmed. 
No. 24009 


Carl D. Quinton y. State of Nebraska. Malfeasance in 
office; error to Cass County; affirmed. 
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No. 23140 


Joy Roberts v. State of Nebraska. Carrying concealed 
weapons; error to Kearney County; affirmed. 


No. 23375 


Roy Rohrer v. State of Nebraska. Auto theft; error to 
Douglas County; affirmed. 


No. 23154 


Ada M. Samuelson and Jeanette McNall v. State of Ne- 
braska. Damages for loss of school land under resurvey; 
appeal from Grant County; settled and dismissed. 


No. 23796 


James Sanclear v. State of Nebraska. Habeas corpus; 
appeal from Lancaster County; affirmed. 


No. 22742 


Richard H. Schmidt v. State of Nebraska. Wife and 
child abandonment; error to Pierce County; affirmed. 


No. 23108 


John Seaton v. State of Nebraska. Burglary; error to 
Otoe County; sentence reduced to a minimum of one year 
and a maximum of ten years; reversed with instructions. 


No. 23423 
Charles Shaffer v. State of Nebraska. Liquor; appeal 
from Lincoln County; affirmed. 


No. 23396 


Mary Shannon vy. State of Nebraska. Mayhem; error to 
Douglas County; affirmed. 
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No. 23237 
Walter Ray Simmons y. State of Nebraska. Murder; 
error to Boyd County; affirmed. 
No. 23795 
George Sommers and Ruby Sommers v. State of Ne- 
braska. Liquor; error to Fillmore County; reversed. 
No. 23385 


Francis South v. State of Nebraska. Murder; error to 
Gage County; affirmed. 


No. 22238 


Southern Nebraska Power Co. v. Nebraska State Rail- 
way Commission. Appeal from order of the State Railway 
Commission in connection with issue of securities; affirmed. 


No. 23236 


Oscar F. Smith vy. State of Nebraska. Larceny; error to 
Lancaster County; affirmed. 


No. 23261 


Bess Stanley v. State of Nebraska. Liquor; error to 
Adams County; affirmed, 


No. 23169 


The State Bank of Omaha, a corporation vy. Michael L. 
Endres, et al. Original injunction; Bank tax; writ allowed. 


No. 23053 


State of Nebraska v. Farmers State Bank of Halsey, 
Nebraska, and Commercial Savings Bank of Des Moines, 
Towa; First National Bank of Nora Springs, Iowa; Farm- 
ers and Merchants Bank of Manley (intervenors). Claims 
disallowed against guaranty fund; appeal from Thomas 
County; affirmed. 
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No. 23230 


State of Nebraska, et al v. Home State Bank, Dunning, 
Nebr., et al. Claim against Depositors Guaranty Fund; 
appeal from Blaine County; argued and submitted. 


No. 22852 


State of Nebraska v. Robert C. pe Conspiracy ; 
error to Douglas County; reversed. 


No. 22874 


State of Nebraska ex rel Clarence A. Davis v: Brown 
County Bank of Long Pine, Nebr. Claim against Deposit- 
ors Guaranty Fund; Chicago Title & Trust Co., trustee in 
bankruptcy of Raymond J. Bischoff; affirmed. 


No. 22907 


State of Nebraska, ex rel Clarence A. Davis v. The 
Brown County Bank of Long Pine, Neb., et al.; claim 
against Depositors Guaranty Fund; appeal from Brown 
County; reversed. 


No. 23053 


State of Nebraska, ex rel Clarence A. Davis, Attorney- 
General, v. Farmer’s State Bank of Halsey, Nebraska, et al. 
Claim against Depositors Guaranty Fund; appeal from 
Thomas County; affirmed. 


No. 23443 


State of Nebraska, ex rel Clarence A. Davis v. Holdrege 
State Bank, et al. Claim against Depositors Guaranty 
Fund; appeal from Phelps County; reversed. 


No. 25328 


State of Nebraska, ex rel Clarence A. Davis v. Peoples 
State Bank of Anselmo, Nebraska, et al. Claim against 
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Depositors Guaranty Fund; appeal from! Custer County; 
reversed. 


No, 22281 


State of Nebraska, ex rel Vincent Jehorek v. Samuel R. 
McKelvie, Governor of State of Nebraska, Charles W. 
Bryan, Governor, etc., substituted respondent. Original 
Mandamus; Reservation mineral rights; writ allowed. 


No. 24133 


State of Nebraska, ex rel O. 8S. Spillman, Attorney 
General v. Chicago & Northwestern Railway Company, a 
corporation. Action for peremptory writ of mandamus 
requiring defendant to operate certain trains, which it 
threatens to cancel or discontinue without first obtaining 
the permission of the Nebraska State Railway Commission 
so to do; writ allowed. 


‘No. 23348 


State of Nebraska, ex rel O. S. Spillman, Attorney 
General y. State Bank of Omaha and John S. McGurk. 
Original injunction; action dismissed without prejudice. 


No. 23680 


State of Nebraska on the relation of Western Bridge and 
Construction Company et al. v. George W. Marsh and 
Charles W. Pool. Claim of Contractor; mandamus; writ 
denied. 


No. 23160 


John Tasich v. State of Nebraska. Shooting with intent 
to kill; error to Douglas County; reversed. 


No. 23511 


Joe Tasich v. State of Nebraska. Intent to kill; error 
to Douglas County; affirmed. 
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No. 23461 
John Tasich v. State of Nebraska; Contempt; error to 
Douglas County; affirmed. 
No. 23981 
Dwight Taylor v. State of Nebraska. Hindrance of testi- 
mony; appeal from Douglas County; affirmed. 
No. 23803 


Harry A. Taylor v. State of Nebraska. Delinquency; 
error to Douglas County! reversed. 


No. 24041 


Lawrence Thiede and Robert Johnson v. State of Ne- 
braska. Liquor; error to Adams County; affirmed. 


No. 24029 


Matt Thein v. State of Nebraska. Liquor; error to 
Dawes County; affirmed. 


No. 23953 


Frank Thompson v. State of Nebraska. Obtaining money 
under false pretenses; error to Lancaster County; reversed. 


No. 23313 


Frank Vicars v. State of Nebraska. Intent to steal; error 
to Gage County; affirmed. 


No. 23938 ~ 


Paul B. Walker and one Durant Automobile Number 
DX11405 v. State of Nebraska. Seizure of car; error to 
York County; affirmed. 


No. 23390 


Oliver Watson v. State of Nebraska. Auto theft; error 
to Otoe County; affirmed. 


32 REPORT OF ATTORNEY GENERAL 


No. 23305 
William Welter v. State of Nebraska. Burglary and lar- 
ceny; error to Johnson County; affirmed. 
No. 23678 
Sol Wesley and Leroy Mauldron vy. State of Nebraska. 
Murder; error to Douglas County; affirmed. 
No. 22303 
William Whetstone v. John Slonecker, et al. Habeas 
corpus; appeal from Brown County; reversed. 
No. 22865. 
William Whetstone v. State of Nebraska. Violation of 
liquor law; appeal from Brown county; reversed. 
No. 23132 


Mary Yerkes v. State of Nebraska. Pandering; error to 
Platte County; affirmed. 
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CASES PENDING IN SUPREME COURT 


No. 24487 
Central National Bank of Lincoln, et al v. Alfred F. 
Sutherland, et al. Original injunction from collection of 
iaxes for 1923; pending. 


No. 24346 
Howird Cremens v. State of Nebraska. Larceny; error 
to Lancaster County; pending. 


No, 24306 
Frederick A. Edwards v, State ofNebraska. Murder; 
appeal from Douglas County; pending. 


No. 24419 
Harry Fischer v. George W. Marsh. Injunction; appeal 
from Lancaster County; pending. 


No. 24270 
William F. Grebe and Fred A. Holmes y. State of 
Nebraska. Usurpation and assault; error to Sarpy County; 
argued and submitted. 


No. 24107 
James Griffin v. State of Nebraska. Murder; error 
to Douglas County; pending. 


No. 23894 
Carl R. Goucher v. State of Nebraska. Forgery: appeal 
from Lincoln County; pending. 


No. 24169 
Thomas Howard vy. State of Nebraska. Murder; appeal 
from Lincoln County; argued and submitted. 


No. 23041 
Lena Lindemann and William Lindemann vy. St. Joseph 
and Grand Island Railway Company. Appeal from order 
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of the State Railway Commission in connection with 
private crossing connecting two portions of complainant’s 
farm; pending. 


No. 24106 
George Marchand y. State of Nebraska. Rape; error 
to Nemaha County; pending. 


No. 24229 
E. G. Mauer v. State of Nebraska. Liquor; appeal from 
Douglas County; pending. 


No. 24482 
F. A. Mellberg v. Chicago & Northwestern Railway 
Company. Appeal from order of the Nebraska State Rail- 
way Commission directing that more adequate help be 
furnished at defendant’s station at Newman Grove; pend- 
ing. 
‘No. 24463 
Missouri Pacific Railroad Corporation in Nebraska v. 
Nebraska State Railway Commission; appeal from order 
of the Nebraska State Railway Commission directing the 
Missouri Pacific Railroad Corporation to permit the use of 
its team tracks at Omaha; pending. 


No. 24226 
Frank I. Olsen v. State of Nebraska. Burning building 
for insurance; appeal from Valley County; pending. 


No. 24153 
Joseph Pelster et al. v. Chicago & Northwestern Rail- 
way Company. Appeal from order of the Nebraska State 
Railway Commission directing certain improvements in its 
depot facilities at Raeville; pending. 


No. 24876 
Edward Peterson, John P. Shirley and Herman Gunther 
vy. State of Nebraska and George W. Marsh. Claim for 
road work; appeal from Lancaster County; pending. 


CASES HANDLED BY GUARANTY COMMISSION 35 


No. 24283 
William L. Phegley v. State of Nebraska. Murder; 
error to Adams County; pending. 


No. 24284 
C. A. Sherman vy. State of Nebraska. Conspiracy; 
error to Lancaster County; pending. 


No. 24377 
The State of Nebraska, contestant v. Delaware-Hickman 
Ditch Co., contestee. Cancellation of water appropriation ; 
appeal from Dundy County; pending. 


No. 24367 
State of Nebraska, ex rel Village of Dakota City, et al 
y. Charles W. Bryan, et al., mandamus; pending. 


No. 24140 
State of Nebraska, ex rel, Ora S. Spillman, Attorney 
General y. Brictson Manufacturing Company, a corpora- 
tion. Quo warranto; appeal from Douglas County; pend- 
ing. 
No. 24339 
James Sumner, Sr., v. State of Nebraska. Assault; 
appeal from Douglas County; pending. 


No. 23562 
Dewey Swedland, et al. vy. State of Nebraska. Petit lar- 
ceny; error to Keatney County; pending. 


No. 24424 
Robert E. Williams v. State of Nebraska. Burglary; 
appeal from Nance County; pending. 
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VYOLLOWING CASES WERE AFFIRMED BY THE 
SUPREME COURT NO BRIEFS BEING FILED 
BY EITHER OF THE PARTIES. 


No, 22791 


Frank Maria vy. State of Nebraska. Douglas County. 


No. 22812 


Charles Murphy v. State of Nebraska. Cedar County. 
No. 23204 

John Albino y. State of Nebraska. Douglas County. 
No. 23493 


Willard F. Powell v. State of Nebraska. Scotts Bluff 
County. 


No, 24011 


James Havel v. State of Nebraska. Fillmore County. 
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CASES HANDLED BY BANK GUARANTY FUND 
COMMISSION 


State of Nebraska, ex, rel, Clarence A. Davis, Attorney 
General v. Farmers State Bank of Allen, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Peoples State Bank, Anselmo, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. American State Bank, Aurora, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney Gen- 
eral vy. Farmers State Bank, Bartley, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Farmers State Bank, Bayard, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Farmers State Bank, Belvidere, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Farmers State Bank, Benedict, Nebr. Receiver 
appointed. 


State cof Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Farmers Bank, Bennet, Nebr. Receiver ap- 
pointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Berwyn State Bank, Berwyn, Nebraska. Receiv- 
er appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Banking House of A. Castetter, Blair, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. American Exchange Bank, Bristow, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Broadwater Bank, Broadwater, Nebr. Recei- 
ver appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney 
General v. Farmers State Bank, Bushnell, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. The State Bank of Ceresco, Ceresco, Neb.; re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Clinton State Bank, Clinton, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. South Fork State Bank, Chambers, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Bank of College View, College View, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. Farmers Bank of Crawford, Crawford, Nebr. 
Receiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
Yeneral v. Bank of Crookston,. Crookston, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Farmers State Bank, Culbertson, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Farmers State Bank, Dix, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Farmers State Bank, Dixon, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Security State Bank, Eddyville, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General y. State Bank of Gering, Gering, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Gross State Bank, Gross, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Gurley State Bank, Gurley, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Henry State Bank, Henry, Nebraska. Re- 
ceiver appointed. 


State of Nepraska, ex rel, Clarence A. Davis, Attorney 
General vy. First State Bank, Hemingford, Nebraska. Re- 
ceiver appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Holdrege State Bank, Holdrege, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Homer State Bank, Homer, Nebraska.  Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General yv. Kilgore State Bank, Kilgore, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Citizens State Bank, Kimball, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. American State Bank, Lincoln, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, ‘Attorney 
General vy. American State Bank, Long Pine, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Brown County Bank, Long Pine, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General vy. Lorenzo State Bank, Lorenzo. Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney 
General v. Citizens State Bank, McCook, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8. Spillman, Attorney 
General y. Security. State Bank, McGrew, Nebraska. 
Receiver appointed. 
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State of Nebraska, ex rel, O. S. Spillman, Attorney 
General v. Maskell State Bank, Maskell, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A, Davis, Attorney 
General v. American State Bank, Merriman, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Nebraska State Bank, Milligan, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
yeneral v. Monowi State Bank, Monowi, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Farmers and Merchants Bank, Morrill, Ne- 
braska. Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Atlas Bank of Neligh, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Newcastle State Bank, Newcastle, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General yv. First Bank of Nickerson, Nickerson, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Obert State Bank, Obert, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Octavia State Bank, Octavia, Nebr. Receiver 
appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Exchange Bank of Ogallala, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. American State Bank, Omaha, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. First State Bank, Oshkosh, Nebr. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. The Bank of Cass County, Plattsmouth, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Farmers State Bank, Pleasanton, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General yv. Citizens State Bank, Potter, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. S. Spillman, Attorney 
General y. Citizens State Bank, Royal, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. The Shelton State Bank, Shelton, Nebraska. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Nebraska State Bank, Sidney, Nebr. Receiver 
ay pointed. 


State of Nebraska, ex rel, O. S. Spillman, “Attorney 
General vy. Springview State Bank, Springview, Nebraska. 
Receiver appointed. 
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State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Community State Bank, Table Rock, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General v. Thedford Bank, Thedford, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General vy. Trumbull State Bank, Trumbull, Nebraska. 
Receiver appointed. , 


State of Nebraska v. Valparaiso State Bank, Valparaiso, 
Nebraska. Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. Waco State Bank, Waco, Nebraska. Receiver 
appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Farmers and Merchants Bank, Walton, Nebr. 
Receiver appointed. 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General vy. The Bank of Waterloo, Waterloo, Nebraska. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General v. Bank of Waverly, Waverly, Nebraska. Re- 
ceiver appointed. 


State of Nebraska, ex rel, O. 8S. Spillman, Attorney 
General v. Wayside State Bank, Wayside, Nebraska. 
Receiver appointed. 
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BEFORE THE INTERSTATE COMMERCE 
COMMISSION 


Chicago, Rock Island & Pacific Railway Co. Valuation. 
Pending. : 


Western Union Telegraph Co. Valuation. Pending. 
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CASES IN DISTRICT COURT 


Alexander Beck v. State of Nebraska. Lancaster 
County. Disallowance of claim; judgment for plaintiff. 


In the Matter of the Application for a Habeas Corpus 
for Tony Carlo. Lancaster County. Habeas corpus; 
prisoner remanded to reformatory. 


Central National Bank of Lincoln, et al v. Albert 8. 
Sutherland, et al. Lancaster County. Bank tax; pending. 


City of Chadron v. State of Nebraska. Lancaster 
County. Damage to pipe lines by Department of Pub- 
lic Works; pending. 


_ Harry B. Cowles and John H. Copenhaver y. County 
of Douglas, et al. Douglas County. Enjoining erection 
of Platte River bridge; permanent injunction refused; 
judgment for defendants. 


J. Lawrence Eason v. Thomas J. Majors, et al. Nema- 
ha County. Dismissal from faculty of State Normal 
School, Peru; reinstatement refused, finding dismissal 
unlawful in first instance. 


Harry Fischer v. George W. Marsh. Lancaster County. 
Temporary injunction; judgment for defendant, appealed 
to supreme court. 


Lillian Howard v. Peter Johnston. Lancaster County. 
Habeas corpus; writ sustained. 


Lillian Howard y. Peter Johnston. Lancaster County. 
Habeas corpus; detention of relator unlawful and writ 
denied. 
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Investors Syndicate v. Charles W. Bryan. Lancaster 
County. Injunction against Governor and Secretary of 
Department of Trade and Commerce to compel issuance 
of permit to sell its installment savings contracts in 
Nebraska; application denied. 


Max Koerner y. Richard Koerner, et al. Buffalo County 
Estate matter; pending. 


In the Matter of the Guardianship of Thomas Morgan, 
an incompetent. Lincoln County. Claim of the State for 
the support and maintenance of an incompetent in the 
insane asylum; pending. 


In the Matter of the Application of Flow Morton and 
Leona Morton, husband and wife, in behalf of their 
minor children, William LaVearl Morton and Gladys 
Lucile Morton. Lancaster County. Habeas corpus; writ 
denied. 


Nebraska National Guard of the State of Nebraska 
vy. Fred J. Morgan. Lancaster County. Compensation 
claim. Appeal was taken to supreme court where decree 
of district court was sustained. 


Omaha & Southern Interurban Railway Company, a 
corporation, v. Nebraska State Railway Commission. 
Lancaster County. Petition for injunction against en- 
forcement of two-cent passenger fare law. Order of 
injunction entered. 


Dorcas Jane Peterson yv. J. D. Case, Superintendent of 
the Department of Public Welfare. Lancaster County. 
Mandamus; license refused. 


In re-Application of Dorcas Jane Peterson for License 
to Practice Chiropractic. Lancaster County. Pending. 
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Edward Peterson, et al v. State of Nebraska and George 
WV. Marsh. Lancaster County. Disallowance of claim ; 
auditor directed to pay claim; appealed to supreme court. 


Joseph Pickus v. State of Nebraska. Lancaster County. 
Not permitted to use local gravel when contract stipulated 
bid based on use of local gravel; claim granted; motion 
for new trial sustained; pending for new trial in district 
court. 


State Committee of the Progressive Party of the State 
of Nebraska yv. Charles W. Pool, Secretary of State. 
Lancaster County. Enjoining Secretary of State from 
doing certain things; judgment for defendant. 


County of Sheridan v. Joseph Hand. Sheridan County. 
Temporary injunction against Department of Public Works 
for grading portion of highway; judgment for plaintiff, 
injunction made permanent in district court. 


Walter Ray Simmons y. William T. Fenton. Boyd 
County. Habeas corpus from county court. Writ denied; 
appealed to supreme court of Nebraska and affirmed. 


Edward R. Sizer v. State of Nebraska. Lancaster 
County. Failure of performance of contract and delivery of 
deed; pending. 


State of Nebraska v. Willis T. Bowman. Lincoln 
County. Plead guilty to violation of liquor law; sen- 
tenced ninety days. 


State of Nebraska v. Tom Cermiack. Lincoln County. 
Violation of liquor law; appeal from county court; dis- 
missed. 

State of Nebraska v. McKinley Dennis, et al. Lancas- 


ter County. Habeas corpus; sentence suspended and 
defendants placed on probation. 
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State of Nebraska v. Mrs. Leslie Coker. Lincoln County. 
Violation of liquor law; appeal from county court; fined 
$100.00 and costs. 


State of Nebraska v. Hugh Golden. Lincoln County. 
Violation of liquor law; appeal from county court; appeal 
dismissed on motion. 


State of Nebraska v. Clint Groves. Lincoln County: 
Violation of liquor law; appeal from county court; sen- 
tenced thirty days. 


State of _Nebraska v. Wm. Hahn. Butler County. 
Forgery; instructed verdict for defendant. 


State of Nebraska v. Interstate Grain & Milling Co. 
Boone County. Illegal storage of grain. Defendant plead 
guilty, and fine imposed. 


State of Nebraska v. William Mitchell. Lincoln County. 
Violation of liquor law; appeal from county court; sen- 
tenced to thirty days. 


State of Nebraska v. Estate of Thomas Murphy. Keith 
County. Recover for maintenance and support of insane 
person ; judgment for plaintiff; affirmed in supreme court, 


but cannot be used as fixing rule because record on appeal 
was insufficient. 


State of Nebraska v. Chas. C. Parmele. Cass County 
Embezzlement; conviction. 


State of Nebraska v. J. A. Powell. Lincoln County, 
Ulegal sale of intoxicating liquor; appeal from county 
court; guilty on three counts and sentenced. 


State of Nebraska v. Scott Wall, et al. Douglas County. 
Petition for injunction concerning method of operating 
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motor busses between Fremont and Omaha. Stipulation 
entered into and case dismissed. 


State of Nebraska vy. I. E. Trout. Lincoln County. 
Violation of liquor law; appeal from county court; guilty 
ond sentenced. 


State of Nebraska vy. Francis Votaw. Lincoln County. 
Violation of liquor law;. appeal from county court; sen- 
tenced thirty days. 


State of Nebraska, ex rel O. S. Spillman v. Standard 
Oil Company, et al. Douglas County. Violation of antt- 
trust act; motion for temporary injunction denied; hearing 
of cause on merits pending. 


State of Nebraska, ex rel Ora 8S. Spillman y. Brictson 
Manufacturing Company. Douglas County. Quo warranto 
to eject the corporation from Nebraska and to wind up 
its affairs and business done within the state of Nebraska 
by appointment of receiver; decree. for plaintiff; appoint- 
ment of trustees; appealed to supreme court. 


State of Nebraska by Ora S. Spillman, Attorney General 
v. Standard Oil Company of Nebraska, et al. Douglas 
County. Information in quo warranto against Standard 
Oil Company and thirteen others for violation of anti-trust 
laws; motion for temporary injunction denied; pending. 


State of Nebraska, ex rel, Samuel L. O’Brien vy. Board 
of Commissioners for Educational Lands and Funds. 
Lancaster County. Mandamus; pending. 


State of Nebraska, ex rel, O. S. Spillman, et al. v. First 
National Bank, Carroll, Nebraska, et al. Wayne County. 
Failure and refusal to pay certificates of deposit; 
argued and submitted. 
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State of Nebraska, ex rel, O, 8. Spillman, Attorney 
General of Nebraska vy. Continental Gas & Electric Cor- 
poration. Douglas County. Mandamus; writ issued. 


State of Nebraska, ex rel Henry G. Knipple v. George 
E. Hall, Secretary of The Department of Finance of 
Nebraska. Lancaster County. Compensation for injuries; 
dismissed by plaintiff. 


State of Nebraska, ex rel y. Herbert 8. Morse. Buffalo 
County. Embezzlement; dismissed by court on own motion. 
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CASES IN SUPREME COURT OF THE 
UNITED STATES 


Jay Burns Baking Company, et al. v. Charles W. Bryan, 
as Governor, et al. Error to supreme court of Nebraska; 
constitutional test of standard weight loaf bread law; 
affirmed. 


Chicago, Burlington & Quincy Railroad Company vy. 
W. H. Osborne, Jr., as Tax Commissioner of the State of 
Nebraska, et al. Appeal from district court of the United 
States for district of Nebraska; reversed. 


Chicago & Northwestern Railway Company v. W. H. 
Osborne, Jr., as Tax Commissioner of the State of 
Nebraska, et al. Appeal from district court of United 
States for district of Nebraska; reversed. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. W. H. Osborne, Jr., as State Tax Commissioner 
of the State of Nebraska, et al. Appeal from district court 
of United States for district of Nebraska; reversed. 


Ray A. Lower v. State of Nebraska. Error to supreme 
court of Nebraska; indirect borrowing; pending. 


Robert T. Meyer « The State of Nebraska. Error to 
Supreme Court of Nebraska; violation of Siman Law; 
reversed. 


Nebraska District of Evangelical Lutheran Synod of 
Missouri, Ohio and other states, et al v. Samuel R. 
McKelvie, Clarence A. Davis, Otto F. Walter and their 
deputies, subordinates and assistants. Error to supreme 
court of Nebraska; violation of Norval Act; reversed. 


52 REPORT OF ATTORNEY GENERAL 


Walter Ray Simmons y. State of Nebraska. Applica- 
tion for writ of certiorari; execution of convict deferred 
by reprieve from time to time; pending. 


Riley Smith v. State of Nebraska. Error to supreme 
Court of Nebraska; bank robbery; pending. 
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CASES IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 


Brictson Manufacturing Company vy. H. E. Close, et al. 
and Ora 8. Spillman. Contempt of court; dismissed. 


Stock Yards National Bank of South Omaha v. Otto 
J. Bauman, et al. Appeal from district court of United 
States for district of Nebraska; argued and submitted. 
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CASES IN UNITED STATE DISTRICT COURT 


Atchison, Topeka & Santa Fe Railway Company v. 
United States, et al. (Nebr. State Ry. Com., Intervenor) 
Involving order of I. C. C. reducing express rates in Zone 
3 including Nebraska; pending. 


Chicago & Northwestern Railway Company v. W. H. 
Osborne, Tax Commissioner of the State of Nebraska, et 
al. Application for injunction preventing the collection 
of the 1921 taxes upon a valuation fixed by the State 
Board of Equalization. Pending before master. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. W. H. Osborne, Tax Commissioner of the State 
of Nebraska, et al. Application for injunction preventing 
the collection of the 1921 taxes upon a valuation fixed by ° 
the State Board of Equalization. Pending before master. 


Chicago, Burlington & Quiney Railroad Company v. 
H. Osborne, Tax Commissioner of the State of Nebraska, 
et al. Application for injunction preventing the collection 
of the 1922 taxes upon a valuation fixed by the State Board 
of Equalization. Pending. 


Chicago & Northwestern Railway Company v. William 
Osborne, Tax Commissioner of the State of Nebraska, 
et al. Application for injunction preventing the collec- 
tion of the 1922 taxes upon a valuation fixed by the State 
Board of Equalization. Pending. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. W. H. Smith, Tax Commissioner of the State 
of Nebraska, et al. Application for injunction preventing 
the collection of the 1922 taxes upon a valuation fixed 
by the State Board of Equalization. Pending. 


Chicago, Burlington & Quincy Railroad Company v. 
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William H. Smith, Tax Commissioner of the State of 
Nebraska, et al. Application for injunction preventing the 
collection of the 1923 taxes upon a valuation fixed by the 
State Board of Equalization. Se wruapg 


Chicago & Northwestern Railway Rodina v. William 
H. Smith, Tax Commissioner of the State of Nebraska, et 
al. Application for injunction preventing the collection 
of the 1923 taxes upon a valuation fixed by the State 
Board of Equalization. Pending. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. William H. Smith, Tax Commissioner of. the 
State of Nebraska, et al. Application for injunction pre- 
venting the collection of the 1923 taxes upon a valuation 
fixed by the State Board of Equalization. Pending. 


Chicago, Burlington & Quincy Railroad Company _ v. 
William H. Smith, Tax Commissioner of the State of 
Nebraska, et al. Application for injunction preventing the 
collection of the 1924 taxes upon a valuation fixed by 
the State Board of Equalization. Pending. 


Chicago & Northwestern Railway Company y. William 
H. Smith, Tax Commissioner of the State of Nebraska, et 
al. Application for injunction preventing the Collection 
of the 1924 taxes upon a valuation fixed by the State 
Board of Equalization. Pending. 


Chicago, St. Paul, Minneapolis & Omaha Railway Com- 
pany v. William H. Smith, Tax Commissioner of the 
State of Nebraska, et al. Application for injunction 
preventing the collection of the 1924 taxes upon a valua- 
tion fixed by the State Board of Equalization. Pending. 


Missouri Pacific Railroad Corporation in Nebraska v. 
William H. Smith, Tax Commissioner, et al, Appli- 
cation for injunction preventing the collection of the 
1924 taxes upon a valuation fixed. by the State Board of 
Equalization. Pending. 
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Brictson Manufacturing Company v. Ora S. Spillman, et 
al. Order to show cause why: Attorney General of Ne- 
braska should not be restrained from further prosecuting 
the case in the state courts; petition denied. 


B. F. Bush, Receiver, Missouri Pacific Railway Co. v. 
Nebraska State Railway Commission et al. Action in 
injunction to prevent enforcement of two-cent passenger 
fare law. Pending. 


Chicago, Rock Island & Pacific Railway Co. v. Neb- 
raska State Railway Commission et al. Action in in- 
junction to prevent enforcement of two-cent passenger 
fare law. Pending. 


Jesse S. Hopkins v. William L. Connelly, et al. Payment 
for construction of road projects; state out on demurrer. 


James G. V. Ingoldsby v. W. F. Fenton, et al. Habeas 
corpus; writ refused. 


Lincoln Traction Co. v. Thomas L. Hall, et al. Action 
in injunction to prevent Nebraska State Railway Commis- 
sion from interfering with increase of fares. Pending. 


In the Matter of the Application of Willard V. Mathews 
for Writ of Habeas Corpus; writ refused. 


Northwestern Bell Telephone Co. v. Nebraska State Rail- 
way Commission et al. Action in injunction to prevent en- 
forcement of the order of the Nebraska State Railway 
Commission reducing telephone rates. Pending. 


State of Nebraska, ex rel Ora 8. Spillman vs. Brictson 
Manufacturing Company. 


State of Nebraska, ex rel O. S. Spillman vy. Brictson 
Manufacturing Company. Motion to remand to state 
courts; motion sustained and cause remanded. 


Western Union Telegraph Company. v. Charles W. 
Bryan, et al. Injunction against levy of taxes. Dismissed. 
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SCHEDULE OF STATE’S PERSONAL PROPERTY IN 
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THE OFFICE OF THE ATTORNEY, GENERAL 
DECEMBER 31, 1924 


Sets Nebraska Supreme Court Reports, volumes 1 to 
105 each. 

Set Nebraska Supreme Court Reports (Unofficial), 1 
to 5. 

Volume each Session Laws, 1870, 1871, 1879, 1881, 1895, 
1905. 

Volume each Nebraska Reports, volumes 104 to 109. 
Volumes each Session Laws, 1875, 1883, 1885, 1887, 
1891, 1893, 1899, 1901. 

Volumes each Session Laws 1899, 1897, 19038, 1913. 
Volumes each Session Laws, 1907, 1909, 1911. 
Volumes each Session Laws, 1915, 1917, 1919, 1921, 
1928. 

Volume each Session Laws, 1881, 1893, 1895, 1899. 
Volumes each Compiled Statutes, 1887, 1899, 1909, 1911. 
Volumes each Compiled Statutes, 1901, 1905, 1907. 
Volumes each Revised Statutes of Nebraska for 1913. 
Volumes each Compiled Statutes of Nebraska for 1922. 
Sets Cobbey’s Annotated Statutes, 19038, 1907, 1909, 
1911. 

Volume General Statutes, 1873. 

Set of Nelson’s Encyclopedia, 12 volumes. 

Volumes Briefs and Arguments of Attorney General. 
Volumes Nebraska Synoptical Digest. 

Volumes Nelson’s Digest of Nebraska Supreme Court 
Reports. 

Volume Federal Rules and Regulations by Lapp. 
Volumes Irrigation Reports. 

Sectional cases containing books and reports. 

Oak file cases, containing records and briefs. 

Atlas. 

Standard Dictionary and stand. 

Set Northwestern Reports, volumes 102 to 199. 
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Roll-top desks, 
Flat-top desks. 
Tables. 

Leather Chairs. 
Chairs. ‘ 
Reyolving chairs. 
Leather settee. 
Scale. 


_Line-a-times. 


Small oak file cabinet. 
Steel cabinets. 
Typewriters. 
Typewriter desks. 
Typewriter chairs. 


_ Revolving bookease. 


. Office letter files. 
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Office dockets. 
Cash books. 
Hall trees. 
Tron safe. 
Small stepladder. 
Carpets. 
Portiers. 
Waste beskets. 
Cuspidors. 
Water tank. 
Electric fans. 


Dictophone, including two receiving machines and 51 

records. 

. Portrait each of Champion 8. Chase, Seth Robinson, 
Joseph R. Webster, C. J. Dilworth, William Leese, Isaac 
Powers, George H. Hastings, C. J. Smyth, George H. 
Roberts, F. N. Prout. Norris Brown, A. F. Mullen, W. T. 
Thompson, Willis E. Reed; and Clarence A. ‘Davis. 


PERSONAL PROPERTY IN BRANCH OFFICE IN OMAHA 


OMAHA BRANCH OFFICE PROPERTY 


1 Steel Cabinet 

1 Flat top desk 

1 Revolving chair 

1 Rug 

3 Brass cuspidors 

3 Waste paper baskets 
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ACKNOWLEDGEMENTS—SEALS. 
Officers with a seal may refuse to take an acknowledgement for 
good reason, or if dissatisfied with the showing. 
Mr. Alfred L. Shamblin, 
County Superintendent, 
Brewster, Nebraska. 
Dear Sir: 

You inquire whether there are any conditions under 
which a Notary Public, Justice of the Peace, Clerk of the 
District Court or any officer who has a seal can refuse 
to acknowledge an instrument when presented to them, 
and whether such officers have authority to inquire into 
details before giving their acknowledgement, and whether 
or not the officers are liable on their bonds. 

You ask so many questions without giving the facts 
surrounding each one that we are unable to give you 
intelligent answers. 

We will say that there are conditions under which they 
"might legally refuse to acknowledge an instrument pre- 
sented to them. As to Justice of the Peace and Clerk 
of the District Court or other lawfully elected officers it 
would probably be a different application of the law than 
to a Notary Public. 

Officers are liable on their bonds given for the proper 
performance of their duties, if the conditions of the bond 
have been violated. If you will give us the facts and 
circumstances we may be able to give you some advice 
in the matter, if it is a matter of an official opinion. 
We would suggest first, however, that you go to your 
county attorney and if he is unable to advise you that 
you write a letter to the State Superintendent, who will 
call upon us for our advice if he needs our services. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 19, 1924. 
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AGRICULTURE—APPROPRIATIONS—BUREAU OF 
MARKETING 


Where an appropriation has been made of certain fees, such appro- 
priation may. be used in defraying expenses of inspection under 
the Bureau of Marketing. 


Hon. Grant Shumway, 

Deputy Secretary of Agriculture, 
State House, Lincoln, Nebraska. 
Dear Sir: 

In reply to your oral inquiry submitted to me for an 
opinion, as to whether or not the Bureau of Markets and 
Marketing has authority to use 50c out of the $4.00 
inspection fee obtained for the inspection of potatoes, 
which fee has been recently appropriated for the use of the 
Bureau of Markets and Marketing, for the purpose of 
securing a federal inspection and grading in the disposi- 
tion of carload shipments of potatoes, permit us to direct 
your attention to Section 7294 of the Compiled Statutes of 
1922, which provides: 

“The Department of Agriculture shall have power: 

“1. To encourage and promote, in every practicable manner, the 
interests of agriculture, including horticulture, the live stock industry, 
dairying, cheese making, poultry, bee keeping, forestry, fishing, the 
production of wool, and all other allied industries; 

“2. To promote methods of conducting these several industries 
with a view to increasing the production and facilitate the distribution 
thereof at the least cost; 

“3. To collect and publish statistics relating to crop production, 
marketing and farm economies, the production and marketing of beef, 
pork, poultry, fish, mutton, wool, butter, cheese and other agricultural 
products so far as such statistical information may be of value to 
the agricultural and allied interests of the state; to co-operate with the 
federal government in the matter of collecting such statistical infor- 
mation. Such department shall include in its publications the reports 
of agricultural, horticultural and like societies, and of live stock asso- 
ciations. Such. published statistics shall be the official agricultural 
statistics of the state.” 

Further directitig your attention to the appropriation 
made by the last Legislature concerning your department, 
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to-wit, Section 13, Page 126 of the Session Laws for the 
year 1923, which. provides: 

“For the use of the Bureau of Food, Drugs and Oil, and the 
Bureau of Markets and Marketing, all moneys collected by said 
Bureau of the Department of Agriculture during the biennium ending 
June 30, 1925, or so much thereof as may be needed for the mainte- 
nance and support of said Bureaus together with any unexpended 


balance on hand June 30, 1923.” 

In the case of Providence Washington Insurance Co. vs. 
Weston, 63 Nebr. 764, it was held: 

“Under the provisions of Section 22, Article 3, of the Constitution, 
no money can be drawn from the treasury except in pursuance of a 
specific appropriation made by law.” 

Again in the case of Weston vs. Herdman, 64 Nebr. 24, 
the court held: 

“Section 22, of Article 3, of the Constitution prohibits the drawing 
of money from the treasury ‘except in pursuance of a specific appro- 
priation made by law.’ Under our state government an appropriation 
‘vaade by law’ must emanate from an act of the Legislature, or from 
the primary source of power, the Constitution itself.” 

We are of the opinion that where fees have been appro- 
priated by the Legislature for the use of a department that 
such a specifié appropriation “made by law,” as described 
in the Constitution may be used for the use of such 
department under such restrictions, as are provided by 
law. 

We are further of the opinion that if the certifying of 
potatoes, as provided by Section 7618, Compiled Statutes of 
Nebraska, 1922, and the additional certification of a 
federal grade of inspecting and grading potatoes, as pro- 
vided by the United States Department of Agriculture 
would encourage and promote in a practical manner the 
interests of agriculture in Nebraska, that it would be 
proper for the Bureau of Markets and Marketing to use 
the sum of 50c out of the fee of $4.00 collected for the 
inspection of potatoes, and appropriated for the use of the 
Bureau of Markets and Markee as provided by Section 
7621, Compiled Statutes, 1922 2, and that the Department of 
Agriculture has the authority under Section 7616, Com- 
piled Statutes, 1922, to adopt an additional standard and 
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grade of potatoes, in addition to the grades provided in 
Section 7618, Compiled Statutes of Nebraska, 1922, to com- 
ply with the standard and grade promulgated by the 
Department of Agriculture of the United States of 
America, and to promulgate such rules and regulations, as 
are necessary to effectively enforce the provisions of law 
applicable to the inspection and marketing of potatoes. 


Respectfully submitted, 


O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
July 2, 1923. 


AGRICULTURE—FARM BUREAU, 


In order that a county board :»may make a levy for the purpose of 
raising funds for a farm bureau it is necessary that a proper 
petition for the organization of such bureau should be filed with 
the county board in the manner provided by statute, and such 
item for the appropriation of the expense for the maintenance 
of such farm bureau should be included in the estimate of such 


county board. 


ion. J. H. Steuterille, 
County Attorney, 
Bridgcport, Nebraska, 


Dear Sir: 


We are in receipt of your favor of the third instant 
making the following inquiries: 


“Under Section 69, of Article XI, of the Compiled Statutes, 1922, 
how long a time does the farm bureau have in which they may file 
a petition signed by three hundred or more farmers in order to have 
their budget allowed by the commissioners; also, will you please 
advise whether they are required to file this petition anew every 
year, or rather to file a new petition every year, or does the filing 
of a petition one year allow them to require the commissioners their 
appropriation as requested for several succeeding years.” 
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We call your attention to Section 69, Art. XI, Chapter I, 
Compiled Statutes, 1922, which provides: 


“When in any county not less than three hundred bonafide resi- 
dents of the. county who are engaged in farming * * * shall have 
organized themselves into a farm bureau, shall petition the county 
board to appropriate a sum of money out of the general fund for 
the purpose of promoting improvement in agricultural methods, the 
production and more economic distribution of the results thereof, and 
for the purpose of employing and maintaining or assisting in employ- 
ing and maintaining a county agricultural agent in said county to aid 
therein, the county board shall set aside annually, from the county 
general fund, such sums of money for its use in accordance with 
this act.” 


We wish also to call your attention to subdivision six 
ot Section 85-t, Chapter 13, Article IV, Compiled Statutes, 
1922, which provides that it shall be the duty of the 
county board: 


“At their regular meeting in January of each year to prepare 
an estimate of the necessary expenses of the county during the 
ensuing year, the total of which shall in no instance exceed the 
amount of taxes authorized by law to be levied during the year, 
including the amount necessary to meet outstanding indebtedness a> 
evidenced by bonds, coupons or warrants legally issued; and such 
estimate, containing the items constituting the amount, shall be 
entered at large upon their records and published four consecutive 
weeks before the levy for that year in some newspaper published and 
of general circulation in the county, * * * And no levy of taxes shall 
be made for any other purpose or amounts than are specified in 
such estimate as published.” 


We wish further to call your attention to the case of 
Beadle v. Saunders, 104 Neb. 427 (177 N. W. 789), in 
which it was held that county boards have no authority to 
levy a tax in excess of the amount provided in the Consti- 
tution; and which also holds that the board of county 
commissioners has exclusive jurisdiction to distribute the 
levy made to the various county funds. It also holds that 
“statutes in pari materia must be construed together.” 


It is therefore our opinion that a farm bureau as de- 
scribed in Section 69, supra, should file its petition before 
the time provided by law for the county board to make its 
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estimate, and that the county board should not make a levy 
for the purpose of raising funds for a farm bureau unless 
same is included in their estimate. In construing said 
Section 69, we hold that it must be construed with sub- 
division six of Section 854. And, although Section 69 
seems to be mandatory upon the board of county commis- 
sioners to make the appropriation for a farm bureau when 
the proper application has been- made, yet the board ot 
county commissioners is prohibited from making a levy 
greater than that provided by the Constitution. 


We also hold that in making up its estimate the board 
of county commissioners should include in its estimate for 
the amounts payable out of the general fund the amount 
necessary for carrying on the work of the farm burean, 
provided it does not exceed the limit imposed by the 
Constitution. 


It is also our opinion that when the farm bureau is 
organized and application made for the funds provided 
therefor it is not necessary to annually renew the appli- 
cation, and that the board of county commissioners shoulda 
annually include in its estimate the necessary funds for 
carrying on the work of the farm bureau insofar as 
the amount levied for that purpose shall come within the 
limitations provided by the Constitution. 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 7, 1923. 


AGRICULTURE—FARM BUREAU—APPROPRIATION 


Neither Chapter I nor Chapter II, Session Laws of 1923 make provi- 
sion for the payment of damages out of county funds for animals 
killed under the provisions of said Chapter II. 
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Mr. William Suhr, 
County Attorney, 
Grand Island, Nebraska. 


Dear Sir: 


In your letter of the 2nd instant you say: 


“The Farm Bureau contends that their budget is not subject 
to review by the County Board. 


“That under the term ‘miscellaneous’ they may place any items 
they see fit and the County Board must make appropriation therefor. 


“That they may include expenses incurred under Chapter II, 
1923 Sessions Laws as a ‘miscellaneous’ item in their budget under 
Chapter I. 


“It seems to me that Chapter II is separate and distinct from 
Chapter I, and is not included in the Chapter I so far as appropria- 
tions for money are concerned.” 


—and asked for an opinion of this department upon the 
* question involved. 


In answer to your question, I will say this department 
is inclined to agree with you in your view that Chapters I 
and II of the Session Laws of 1923 are separate and 
distinct so far as appropriations of money are concerned. 


It occurs to me that appropriations made under Sec- 
tion 3, of Chapter 1, Session Laws of 1923, are made 
alone for the purposes specified in Section 1 of the same 
Act, viz: 


“For the purpose of promoting improvements in agricultural 
methods, increasing agricultural products, the more economical distri- 
bution of such products, the conservation of the soil and for the 
purpose of employing and maintaining a county agricultural agent 
in said county.” 


I do not find in either said Chapter I or Chapter I1 
any provisions of statute which in express terms, or, by 
necessary implication authorizes the appropriation of 
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county funds for the purpose of paying damages for ani- 
mals killed under the provisions of Chapter I, Session 
Laws of 1923. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 

By GEO. W. AYRES, 

Assistant Attorney General. 
February 4, 1924. 


AGRICULTURE—-FARM BUREAU—APPROPRIATION 
OF MONEY FOR—REMONSTRANCE AGAINST. 
The remonstrance against the appropriation of money for a farm 


bureau must be filed within twenty days after the filing of the 
petition asking for such appropriation. 


Prof. J. F. Lawrence, 
College of Ayricullure, 
Lincoln, Nebraska. 
Dear Sir: 

You inquire how long a time is permitted by law for 
the filing of a remonstrance against the appropriation of 
money for a farm bureau, where a_ petition for said 
appropriation has been filed with a county clerk under the 
provisions of Chapter I, Session Laws of 1923. 


In answer to your question, I will say that Section 2, 


of said Chapter I, contains among other things the follow- 
ing provision: 

“If there is filed with the county clerk, within twenty days after 
such petition is filed, a remonstrance against the allowance of the 
budget, as aforesaid, the county board shall submit the question to a 
vote of the people of the county at the election held therein in the 
year 1924.” 


It occurs to me that a literal reading of the above pro- 
vision is capable of but one construction, and that is that 
the remonstrance must be filed within twenty days after 
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the filing of the petition. If the petition is not filed until 
the first day of September, the remonstrance may be filed. 
at any time within twenty days thereafter, but if the peti- 
tion is filed at an earlier date then the remonstrance 
should be filed within twenty days after the filing of 
the petition. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 18, 1924. 


AGRICULTURE—FARM BUREAU PETITION 


Women who are actively engaged in the business of agriculture 
in their own behalf, are not barred by their sex from signing 
a petition for or remonstrance against the continuance of 2 
farm bureau. 


Mr.W. H. Brokaw, 
Director Extension Service, 
Agricultural College, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether under the provisions of Chapter 
T, Session Laws of the State of Nebraska, 1923, petitions 
for and remonstrances against the continuance of Farni 
Bureaus in this state may be signed by women. 


In answer to the question, which you propound, I 
will say that in my opinion if a woman is actively engaged 
in the business of agriculture in her own behalf, and 
has the other requisite qualifications of a signer, I do 
not think the matter of sex bars her from signing. 
Where, however, a husband, father or brother is active 
manager of the farm property, and the woman’s part in 
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agriculture is merely the part taken ordinarily by house 
wives or by the daughters of farmers, I am of the opinion 
that the Legislature did not contemplate that women so 
engaged should sign either a petition or remonstrance 
under the provisions of said Chapter I. The question, 
however, is not entirely free from doubt, and will not 
be settled absolutely until the Legislature either expresses 
its intention more clearly, or the courts have passed upon 
the matter. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
July 5, 1924. 


AGRICULTURE—POTATO INSPECTION 


It is the duty of the Department of Agriculture to grade car lot 
shipments of potatoes. 


Mr. Grant L. Shunuecay, 
Deputy-Secretary, 
Department of Agriculture, 
Lincoln, Nebraska. 


Dear Mr. Shumway: 


In reply to your favor of the 24th instant inquiring if 
an inspector appointed through your department for 
the purpose of inspecting and certifying as to the grades 
of potatoes may enter an adjoining state and inspect car- 
lot shipments of potatoes which were raised in Nebraska 
but hauled across the state line for the purpose of loading 
at a loading station, you are informed that Section 7616, 
Compiled Statutes 1922, provides: 

“Each carlot shipment of potatoes originating in Nebraska shall 


be assorted and graded at point of origin according to grades herein 
specified. A certificate of inspection. specifying grade, or a permit 
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for shipment issued by the Department of Agriculture shall be posted 
in the car before the car is released for shipment.” 


The Legislature has no authority to make any law which 
would extend beyond the ‘borders of the state and we are 
of the opinion that the Department of Agriculture could 
not require a carlot shipment of potatoes to be inspected 
where the shipment originates at a point outside of the 
State of Nebraska. 


However, if the shipper desired to have his potatoes cer- 
tified according to the law of Nebraska and if the inspector 
was willing to make the inspection, that such inspection 
could be made and certified to by such inspector. But 
the Department of Agriculture hag no authority to require 
such inspection beyond the territorial limits of the state. 


In reply to the second part of your inquiry stating that 
if a carload of potatoes contains a few sacks of cabbage 
or other agricultural products, if this condition would 
permit a shipper to ship potatoes without the inspection 
as required by Nebraska statutes for the reason that the 
carlot would not be so classified as a car of potatoes and 
thus avoid the requirement for inspection, you are informed 
that the section above quoted provides that it is necessary 
for a certificate of inspection or a permit for shipment be 
issued before the car is released for shipment, and we are of 
the opinion that where a car is loaded with potatoes that 
such car cannot be released for shipment by reason of a 
few sacks of other agricultural products being placed in 
the car for the purpose of avoiding the provision of the law 
requiring an inspection of carlot shipments, and where the 
inspector finds such a condition he may refuse to certify 
the car and release the same for shipment. 

Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
October 29, 1923. . 


OPINIONS 13 
AGRICULTURAL SOCIETIES—AID. 


It is mandatory upon the County Board to levy for aid to Agricultural 
Societies as provided by law. 


Mr. Clyde Anderson, 


Tivperial, Nebraska. 


Dear Sir: 


You inquire where there are funds appropriated for the 
use of fair hoards according to Section 6, Compiled Stat- 
ues, 1922, whether this money is payable out of the 
ceneral fund or not. 


If the levy has been made and has been carried as a 
special fund we would say that it should be paid out of 
that fund. But if no special fund has been set aside and 
is ayailabie for this purpose, we would say it is payable 
out of any money unexpended in the general fund 


In support of this position we call your attention to 
the fact that this is a continuing appropriation made by 
statute and that it is the mandatory duty of the county 
board to see that the application is made in accordance 
with the provision of law. In the case of Stute +. Coufui, 
1 Neb. Unof. 128, the fair board was held entitled to 
recover because it was the mandatory duty of the connty 
hoard to raise the funds. In this case it was also held 
that. where there was money in the general fund and the 
relief sought was the issuance of a warrant, the fair 
hoard was entitled to the warrant. In the event there 
is no money in the general fund it would appear that 
the board could be required by mandamus to inclide the 
claim of the agricultural society in the estimate of the 
expenses for the next ensuing year if the general fund 
is exhausted. 


In this connection we also call your attention to the 
case of Sheldon +. Gage County, 75 Neb. 485, where it 
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was held that it was mandatory duty of the board to | 
allow the claim. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
September 24, 1923. 


ALIENS—PUBLIC OFFICERS 


One who is not a citizen of the United States cannot hold pubiic 
office in this state. 


Mr. FP. H. Smith, 
Antioch, Nebraska. 

Dear Sir: 

Under date of May 2 you inquire: 

“Can a man who has not taken out his final naturalization papers, 

who has been elected a member of the village board of trustees 

act as chairman of the village board if he is elected to such posi- 
tion?” 

Your question is answered by the provisions of Sec- 
tion 5077, Compiled Statutes, 1922 edition, which reads 
as follows: 

“That it shall be unlawful for any alien to hold by appointment, 
or otherwise, any public office or official position now existing or 
that may be hereafter created under the laws of this State, and 
any person who shall violate the provisions of this act shall be 
deemed guilty of a misdemeanor, and upon conviction shall be pun- 
ished by a fine not exceeding two hundred ($200.00) dollars or 
by imprisonment in the county jail for a period not exceeding sixty 
days, or by both fine and imprisonment.” 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
May 6, 1924. 
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ALIENS—RIGHT TO REAL ESTATE 


Certain classes of aliens are prohibited from owning real estate, 
and in the absence of a treaty provision, a state may restrict or 
probihit the ownership of land by aliens. Persons born or natural- 
ized in the United States are subject to the jurisdiction therecf, are 
citizens of the United States and of the state wherein they reside. 


Hon. Thomas 8. Allen, 
Attorney at Law, 
Lincoln, Nebraska. 


Dear Sir: 


We are in receipt of your favor of the 2nd inst., 
wherein you request an opinion’ of the Attorney General 
upon the following inquiry received by you from a resi- 
dent alien Japanese: 


“T have a half section of land which I desire to sell and get a 
small farm near town and market. As the law row stands I pre- 
sume I can not own land. Can my son who is two years old, born 
in this country, own land? In other words, can I buy a farm and 
give it to him?” 


In reply we direct your attention to that part of | 
Section 5687, Compiled Statutes, 1922 Ed., which provides: 


“Aliens . . . . . are hereby prohibited from acquiring title 
to or taking or holding any land, or real estate, or any leasehold 
interest, extending for a period for more than five years or any 
other greater interest less than fee in any land, or real estate 
in this state by descent, devisé, purchase or otherwise, only as 
hereinafter provided, . . . . Any resident alien may acquire title 
to lands in this state by devise or descent only, provided such 
alien shall be required to sell and convey such real property within 
five years from the date of acquiring the same and if he shall fail 
to dispose of the same to a bona fide purchaser for value within 
said time, said land and property shall revert and escheat to the 
State of Nebraska.” 


In the case of State v. O’Connell, 121 Wash. 542, 209 
Pac. 865, the Court said: 
“Tt has become the settled law of this country that, in the 


absence of a treaty to the contrary, a state may lawfully prohibit 
aliens from owning or acquiring any lands, or any interest therein, 
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within its borders. Orr v. Hodgson, 4 Wheat. 458, 4 L. Ed. 613; 
Hauenstein v. Lynham, 100 U. S. 488, 25 L. Ed. 628; U. S. v. de 
Repentigny, 72 U. S. (6 Wall.) 211, 18 L. Ed. 627; De Vaughn v. 
Hutchinson, 165 U. S. 566, 17 Sup. Ct. 461, 41 L. Ed. 827; Blythe 
v. Hinckley, 180 U. S. 333, 21 Sup. Ct. 390; 45 L. Ed. 557; Clarke 
v. Clarke, 178 U. S. 186, 20 Sup. Ct. 878, 44 L. Ed. 1028; Jones v. 
Jones, 234 U. S. 615, 34 Sup. Ct. 987, 58 L. Ed. 1500; Sullivan v. 
Kidd, 254 U. S. 4833, 41 Sup. Ct. 158, 65 L. Ed. 344. Judge Cush- 
man in the recent case of Terrace et al v. Thompson, Attorney Gen- 
eral (D. C.) 274 Fed. 841, discussing another feature of this same 
statute, forcefully wrote concerning its purposes as follows: 


‘If one incapable of citizenship may lease or own real 
estate, it is within the realm of possibility that every foot 
of land within the state, might pass to the ownership or 
possession of non-citizens. Such a result would leave the 
foundation of the state but a pale shadow, and the structure 
erected thereon but a tower of Babel, from which the tenants 
in possession might, when the shock of war came, bow 
themselves out, because they were not bound as citizens to 
defend the house in which they lodged.’ ” 


In reply to that part of your inquiry concerning the 
right of the child born of resident alien Japanese parents 
of the State of Nebraska to own and hold property, we 
refer you to the case of United States v. Wong Kim Ark, 
169 U. S. Reports, 649, wherein it was held: 


“A child born in the United States, of parents of Chinese 
descent, who, at the time of his birth, are subjects of the Emperor 
of China, but have a permanent domicile and residence in the United 
States, and are there carrying on business, and are not employed 
in any diplomatic or official capacity under the Emperor of China, 
becomes at the time of his birth a citizen of the United States, by 
virtue of the first clause of the Fourteenth Amendment of the 
Constitution, 


‘All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the state wherein they reside.’ ” 


It is therefore the opinion of the Attorney General, 
in the absence of a treaty provision therefor, a resident: 
alien Japanese cannot purchase real estate or any in- 
terest greater than a leasehold. interest extending for a 
period for more than five years in the State of Nebraska. 
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It is further the opinion of the Attorney General 
that where a child born of permanently domiciled alien 
Japanese parents in this state, who are not employed in 
any diplomatic or official capacity of the Japanese Goy- 
ernment is a native born citizen of the United States and 
of the State of Nebraska, and as such citizen has the right 
to own and acquire real estate in the manner provided by 
law. 


It is further the opinion of the Attorney General 
that a citizen and resident of the State of Nebraska does 
not have the right to hold in trust real estate, or any 
interest therein greater than a leasehold interest extend- 
ing for a period for more than five years, for a resident 
alien, which title the alien could not hold in his own 
right. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
November 28, 1923. 


ANIMALS 


Health of animals imported. 


Dr. Leonard Cantwell, 
Department of Agriculture, 
State House, 
Lincoln, Nebraska. 
Dear Sir: 
In reply to your inquiry asking if Section 7320, Coin- 
piled Statutes of Nebraska, 1922, which provides: 


“No stallion or jack which may come into the State of Ne- 
bracka, after this section shall take effect, shall be given a cer- 
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tificate if such stallion or jack is affected with one of more of 
the following diseases, namely: * * *” 

applies to such stallion or jack as is born within the state, 
you are informed that it is our opinion that the language 
“which may come into the state” applies only to such 
animals as are imported. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 31, 1924. 


APPROPRIATIONS—RELIEF 


Appropriations by the legislature are payable according to the 
terms thereof without reading into the language thereof restric- 
tions not expressly made. 


Mr. C. C. Cartney, 

Attorney at Law, 

First National Bank Building, 
Lincoln, Nebraska. 


Dear Sir: 


You ask for an interpretation of Chapter 2, page 116, 
Session Laws of Nebraska, 1923, which pertains to the 
appropriation of $5000.00 for the purpose of reimbursing 
the children of Robert L. Taylor, a guard who was killed 
at the Nebraska State Penitentiary by a convict. 


Your particular inquiry is whether or not the marriage 
of Pearl Taylor operates to relieve the state of Nebraska 
from paying to her through its trustee any part or portion 
of the $2500.00 set apart for her benefit and use. 


We find nothing in the appropriation which places 
any such condition, restricting the payment. Section 1 of 
the act appropriates for the purpose of reimbursing for 
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the loss of the father, This indicates that it is a direct 
appropriation for their relief, without restriction except 
as to the manner of payment, and reversion to the state of 
the unexpended portion remaining upon the death of either 
of the beneficiaries. There is no restriction in the oppro- 
priation that the same shall cease when either of the bene- 
ficiaries shall receive other support. 


According to your letter it seems that the beneficiary in 
question is in need of the support. We are not passing 
upon the constitutionality or legality of the appropriation, 
but merely interpreting its provisions. It is therefore our 
opinion that the beneficiariese are entitled to the payment 
in the manner provided until such time as the same shall 
revert to the state because of the death of the respective 
beneficiaries. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 4th, 1924. 


APPROPRIATION—SALARIES. 


Where a specific appropriation is made for salaries and wages by the 
State Legislature, the appropriation implies that money for salaries 
should not be taken out of other funds. 

Mr. Malcolm G. Wyer, 

President Library Commission, 

Lincoln, Nebraska. 

Dear Sir: ; 

Under the head of Library Commission the legislature 
made appropriations for the coming biennium: as follows: 


Salaties.and-“wagesi 2-23 soca $10,000 
Manitenancd <= so. ier ae as Rees a ages 8,000 
Bindi geo Sa ee 1,000 
Books =e = ee ee 4,000 


80 REPORT OF THE ATTORNEY GENERAL 


You inquire whether under such an appropriation 
the Library Commission may take a part of the money 
donated to institutional libraries to apply on the salary of 
one of its employees whose time is devoted in part to work 
connected with the institutional libraries. 

In answer to the question which you propound I will 
say that, in my opinion, the specific appropriation of 
$10,000 for salaries and wages implies that money for 
salaries should not be taken out of other funds, and that 
the appropriation for institutional libraries should be used 
in the future, as I understand such appropriation has been 
used in the past, for the purchase of books and periodicals 
for use in the several institutional libraries. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 15, 1923. 


APPROPRIATIONS—VETO 


Appropriations in excess of those recommended by the Governor are 
not subject to veto by the Governor if they are approved by a 
three-fifths vote or more of each House of the Legislature. 


Hon. Oswin Keifer, 
State Representative, 
House of Representatives, 
Bincoln, Nebraska, 

Dear Sir: 


You inquire if an appropriation made in excess of 
that recommended by the Governor in his budget and which 
has passed both the Senate and the House, by a three- 
fifths vote or more, is subject to veto. 
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In answer to your inquiry I refer you to Section {¢ 
of Article IV, of the Constitution of Nebraska, on the 
subject of budget, which, among other things, provides as 
follows: : 

“No appropriations shall be made in excess of the recommendation 
contained in such budget unless by three-fifths vote of each House of 
the Legislature and such excess so approved by a three-fifths vote 
shall not be subject to veto by the Governor.” 

Section 7269 of the Compiled Statutes of Nebraska for 
1922, provides as follows: 

“Provided, however, that in case of change of administration, the 
out-going Governor shall deliver the budget to the Legislature previous 
to the close of his term, and the incoming Governor shall have fifteen 
days in which to review the budget as prepared and delivered by 
his predecessor and may send to thé Legislature a supplementary 
budget message making suggestions of any changes which he deems 
wise, and the constitutional requirement for a three-fifths vote to 
increase the items and recommendations contained in the budget shall 
relate to the supplementary message of the Governor.” 

From the foregoing it is our opinion that appropria- 
tions in excess of those recommended by the Governor are 
not subject to veto by the Governor provided they are 
approved by a three-fifths vote or more of each House of 
the Legislature. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
April 27, 1923. 
APPROPRIATION BILL—SEGREGATION ON VOTING 
When voting on the adoption of the report of the Committee of the 
Whole on an appropriation bill, the report may be divided and 
voted upon by sections, or the sections which raise the estimate 
of the Governor may be segregated and voted on separately. 
Hon, A. N. Mathers, 
Speaker, House of Representatives, 
Lincoln, Nebraska. 
Dear Sir: 

Yon inquire if under the law the House in voting on 

the adoption of the report of the Committee of the Whole 
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on the appropriation bill has the right to divide the 
question and vote upon said report by sections. 


Replying, to your question, I will state that I find no 
law which prohibits that procedure upon proper motion or 
substitute motion. Section 7, of Article IV, of the Con- 
stitution provides that the Governor shall give by message 
to the Legislature a 

“Complete itemized budget of the financial requirements of all 


departments, institutions and agencies of the state for the cusuing 
biennium.’ 


It further provides ‘that 


“No appropriations shall be made in excess of the recommeniia- 
tion contained in such budget unless by three-fifths vote of each 
House of the Legislature, and such excess so approved by a three- 
fifths vote shall not be subject to veto by the Governor.” 


The bill as it comes from the Committee of the Whole 
is likely to include a number of sections which raise the 
recommendations of the Governor, and require a three- 
fifths vote before becoming a law. It would seem that the 
above section contemplates that items in the bill which 
require a three-fifths vote might be considered separately. 


It is our opinion that the report of the Committee may 
be divided and voted upon by sections, or the sections 
which raise the estimate and recommendation of the Gover- 
nor may be segregated and passed upon separately in order 
that the various items of the budget may receive due ana 
fair consideration, and that the entire bill in the end 
when it comes up for final reading may more properly 
reflect the judgment of the House with respect to its 
various items. 

Respectfully submitted, 


0. 8. SPILLMAN, 
Attorney General. 
April 4, 1923. 
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ASSAULT—AGGRAVATION. 


Physical defects of a person assaulted may tend to aggravate the 
offense insofar as affecting the amount of fine assessed or the 
amount of damages recovered, 


Mr. Bd Whins, 

Care Travelers Home, 
515 Norfolk Avenue, 
Norfolk, Nebraska, 


Dear Sir: 


Answering your inquiry of recent date will state that 
Section. 9554 of the Compiled Statutes for 1922 provides, as 
follows : 


“Whoever unlawfully assaults, or threatens another in a menacing 
manner, or unlawfully strikes or wounds another, shall, upon convic- 
tion thereof, be fined in any sum not exceeding one hundred dollars, 
or be imprisoned in the jail of the county not exceeding three 
months, and shall, moreover, be liable to the suit of the party 
injured.” 


The above section applies to ordinary cases of 
assault and battery. 


Section 9556, which applies to assault with intent to 
inflict great bodily injury is, as follows: ; 


“Whoever assaults another with intent to inflict a great bodily 
injury, shall be punished, on conviction thereof, by imprisonment in 
the penitentiary for not less than one year nor more than five years.” 


If one has been assaulted without just cause or provo- 
cation, and has received bodily injury, an action in dam- 
ages will also lie against the person guilty of such 
assault. 


The fact that a man has one eye, or is wearing 
glasses might tend to aggravate the offense, insofar as 
affecting the amount of the fine assessed by the court or 
might influence the jury in the amount of damages recov- 
ered, especially if the injury is aggragavated because of 
one’s face being cut by the lenses, or he is otherwise in- 
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jured because of the presence of said glasses, the main 
cause of the injury being, however, the assault. 
Yours truly, 
O. 8S. SPILLMAN, 
Attorney General. 
January 3, 1924, 


ASSESSORS—ELIGIBILITY 


A precinct assessor is not eligible to hold that office for more 
than two consecutive terms. 


Mr. Theo Lowe, Jr., 
County Clerk, 
North Platte, Nebr. 
Dear Sir: 

You say: 


“At the General Election held November 4th, 1924 we had a good 
many precinct assessors elected to that office some having served 
ten to fifteen years consecutively.” 


You inquire if such an officer is eligible to hold the 
office to which he has been elected for the ensuing term. 


In answer to your question, permit me to say that 
in my opinion they are not eligible to hold the office 
fore more than two consecutive terms if their right to do 
so is directly attacked by proceedings in quo warranto. 


I will add, however, that if such officers are permitted 
to serve they will be de facto officers, and their acts will 
not be void in my opinion. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
November 20, 1924. 
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ASSOCIATIONS—BUILDING AND LOAN 


A Building and Loan Association incorporated and doing business 
prior to 1911, is not required to have its original articles of 
incorporation filed with the Secretary of State. 


Hon. Charles W. Pool, 
Secretary of State, 
Lincoln, Nebr. 


Re: Incorporation—Wahoo Mutual Loan and Build- 
ing Association 


Dear Sir: 


You call the attention of this department to a letter 
received by you under date of October 22 ,1923 from B. 
E. Hendricks, President of the association, and ask for an 
opinion thereon. 


In answer to the question, which you propound, I 
will say that prior to the year 1911 the articles of incor- 
poration of building and loan associations were not re- 
quired to be filed with the Secretary of State. 


I am of the opinion that where a building and loan 
association was incorporated and doing business at the 
time of the passage of the act in question, it was not re- 
quired to file its articles of incorporation with the Secre- 
tary of State by virtue of that act. The general rule is 
that the laws are not retro-active unless the intention to 
make them so is clearly expressed in the statute itself. In 
the statute under consideration that was not done. It is 
probable, howeyer, that most corporations of that character 
will find it expedient to have their articles of incorpora- 
tion recorded in the office of the Secretary of State even 
though in strict law they are not required to do so because 
of having been organized prior to the aforesaid change in 
the law in 1911. The cost of such recording will not be 
great in any instance. 
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If any such corporation has adopted amended arti- 
cles of incorporation since the aforesaid change in the law 
in 1911, the amended articles should be filed in your office. 


Yours truly, 


O. 8. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 8, 1923. 


ATHLETIC CONTESTS—CONTROL. 


The direction, management and control of wrestling, boxing and 
sparring matches is vested by law in the Department of Public 
Welfare. 


Mr. George C. Koster, 
Lincoln, Nebraska. 


Dear Sir: 


In response to your request for an opinion from this 
department as to whether the direction, management and 
control of and jurisdiction over wrestling, boxing and 
sparring matches can be taken from the Department of 
Public Welfare and turned over to the Department of 
Agriculture, I will say that such a change cannot be made 
so long as the law remains as it is. 


The law provides that: 


“The Department of Public Welfare shall have, and is hereby 
vested with the sole direction, management and control of, and 
jurisdiction over, all wrestling, boxing and sparring matches, and 
exhibitions to be held within the state except such as are conducted 
by universities, colleges and high schools. No wrestling, boxing or 
sparring match or exhibition for a prize or purse, or at which an 
admission fee is charged, either directly or indirectly, in the form of 
dues or otherwise, shall take place or be conducted in this state, 
except by a club, association or organization licensed by the depart- 
ment, as provided in Section 8303 of this Act, and in pursuance of a 
license, granted by the department for said match or exhibition.” 
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The Governor, however, may require an employee ap- 
pointed by him in the Agricultural Department to assist 
in administering the law relating to boxing and wrestling 
matches. 


“The Governor shall, in each department, have power to appoint 
such deputies, assistants, employees and clerical help as shall be 
necessary or essential to the economical but efficient and proper 
enforcement and administration of the laws of the State, and shall at 
the same time fix the salaries of such appointees and prescribe their 
duties. The Governor shall also have power to discontinue the 
service of any secretary or employee when, in his judgment, the 
same is not longer necessary. Such appointee may be required to 
serve in one or more departments and may be transferred from 


one department to ancther from time to time as efficient but econom- 
ical administration shall requires. * * *” 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
May 16, 1928. 


ATTORNEYS—APPEARANCE BEFORE 
GRAND JURY 

An attorney employed by private parties to assist in the prosecution 
of the liquor law may appear before the Grand Jury to the 
same extent that the prosecuting attorney may, provided such 
appearance is satisfactory to the county attorney. 

Mr. C. L. Stewart, 

County Attorney, 

Clay Center, Nebr. 


Dear Sir: 
Under date of May 3, 1924 you say: 


“Section 3283 Compiled Statutes 1922 provides for the employ- 
ment of an associate attorney to assist in prosecuting violations of 
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the liquor law. This employment is by individuals or associations. 
Can that attorney attend the sessions of Grand Juries and assist 
the same as a County Attorney?” 


In answer to the question which you propound permit 
me to say that in my opinion an attorney employed by 
private parties to assist in the prosecution of violations of 
the liquor law may appear before the Grand Jury to the 
same extent that the prosecuting attorney may, provided 
such appearance is satisfactory to the County Attorney. 
I do not think however, that he should appear at such a 
hearing, except. possibly as a witness just as anyone else 
might appear, unless it is satisfactory to the County At- 
torney to have him appear. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 6, 1924. 


ATTORNEY—COUNTY BOARD. 


The County Board when petitioned so to do by ten freeholders of the 
county, may employ additional counsel in civil matters. 


Mr. G. B .Van Meter, 
Tryon, Nebraska. 
Dear Sir: 

You inquire whether the County Board of your county, 
if it is dissatisfied with the opinions furnished it by the 
County Attorney may pay another attorney for his opin- 
ions, and pay for same out of the county funds. 


In answer to your question, permit me to say that 


Section 4915, Compiled Statutes, 1922 edition, provides 
among other things: 


“In all counties of this state the County Board may employ such 
additional counsel in civil matters as they may deem necessary when 
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so requested by petition of ten freeholders of said county, not mem- 
bers of their body.” 

The same section of the statute further provides that 
in such a case such attorney shall receive a reasonable 
compensation to be agreed upon by the board and such 
counsel. Under any other circumstances I do not think 
the County Board is authorized to pay for opinions fur- 
nished it by some attorney other than the County Attorney 
out of the county funds. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
3y GEO. W. AYRES, 
Assistant Attorney General. 
April 24, 1924. 


AUDITOR—WARRANTS 


Where an appropriation has been made to pay certain necessary 
expenses of the State government for the ensuing biennium, and 
after the biennium has commenced, but before ninety days have 
elapsed since the adjournment of the legislature, approved claims 
properly payable out of the money so appropriated are presented 
to the auditor with the request that he draw warrants therefor, 
he may lawfully draw such warrants without waiting until ninety 
days have expired after the adjournment of the Legislature. 


Where deputies and clerks whose appointments are made, compensa- 
tion fixed and duties defined by the Governor, are required by him 
to work in more than one department they may be paid in part 
out of the appropriation made for the compensation of employees 
in each of the departments in which they work. 


Hon. George W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 
Dear Sir: 
You say: 
“T desire your opinion in the following matters: Article 3, Section 
22, of the Constitution says: ‘ 


“ “Rach Legislature shall make appropriations for the expenses 
of the Government until the expiration of the first fiscal quarter after 
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the adjournment of the next regular session, and all appropriations 
shall end with such fiscal quarter.’ 


“Ts the Auditor of Public Accounts authorized to issue the state’s 
warrants after the expiration of such fiscal quarter? 


“T attach herewith statement from the Finance Department in 
which the Governor seeks to pay the Secretary or Deputy of the 
Department of Trade and Commerce, Mr. Knudson, $100 out of one 
fund $150 from another and still $83.33 from another fund in order 
to make the total of $333.33, the monthly salary of Mr. Knudson. 
You will see further on down the line he proposes to make the 
same division in the salaries of other persons coming under the code. 


“In your opinion is this permissible and will the Auditor be 
within his legal rights if he should write warrants on these several 
funds as dictated by the Governor?” 


I will answer the questions propounded by vou in 
the order in which they are asked. 


1. Yes, if the work done or material furnished was 
done or furnished, as the case may be, during the biennium 
for which the appropriation was made and the «laim is 
approved by the proper officers as being a just charge 
against the state. 


“Under the constitutional provisions as to the ending of appro- 
priations with the expiration of the first fiscal quarter after the 
adjournment of the next regular session of the Legislature (Section 19, 
Art. 3), it is not essential that the money be actually drawn during 
the two-year period, but the expensé must have been incurred during 
the two years for which the appropriation was made. It is the 
unexpected surplus of the amout appropriated that lapses not the 
uncollected portion of an appropriation.” : 


State ex rel Ledwith v. Brian, 120 N. W. 916. 


2. Jam of the opinion that where a person acts as 2 
deputy or assistant in more than one department, his 
salary may be paid in part out of the sum available 
for the payment of salaries in each of the departments 
for which he renders service. The law provides: 

“The Governor shall in each department have power to appoint 
such deputies, assistants, employees and clerical help as shall be neces- 
sary or essential * * * and shall at the same time fix the salaries of 


_ such appointees and prescribe their duties. * * * Such appointee may 
be transferred. from one department to another from time to time 
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be required to serve in one or more departments and may be trans- 
ferred from one department to another from time to time as efficient 
but economical administration shall require.” 


Comp. St. 1922. Sec. 7246. 


Inasmuch as an employee may be required to serve in 
more than one department, it seems but reasonable that 
his compensation should be paid out of the appropriation 
made for the several departments in which he renders 
service in the proportions in which he renders service in 
the several departments. 


Of course all salary vouchers for services rendered 
under the Civil Administrative Code should be approved by 
the Department of Finance before warrants are drawn in 
payment of same. 

s Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 31, 1923. 


BANKS AND BANKING—DEFINED 


Where the articles of incorporation provide for the making of lvans 
or advances, purchase of notes or other evidence of indebtedress 
secured by chattel liens, with authority to sell and discount the 
same to the Federal Intermediate Credit Bank, such corporation 
is engaged in a banking business. 


Mr. R. C. Parsons, 
Examiner Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your inquiry asking if a corporation organ- 
ized for the purpose of securing loans secured by chattel 
mortgages on agricultural products from the Federal 
Intermediate Credit Bank of Omaha, which is organized 
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under the Agricultural Credit Act of 1913 as amended, is 
to be classified as a banking institution and subject to the 
Agricultural Credit Act of 1915 as amended, is to be classi- 
fied as a banking institution and subject to the statutes 
pertaining to banks and banking, and exempt under Sub- 
division “E” of Section 8115, Compiled Statutes of 1922, 
commonly called Bureau of Securities Act, or if such 
corporation is merely a general corporation and should be 
subject to the Bureau of Securities Act where the Articles 
of Incorporation of such corporation state the nature of 
the business as follows: 


“TII PURPOSE AND THE GENERAL NATURE OF THE 


BUSINESS. 
“The purpose and general nature of the business to be transacted 
by this corporation shall be: = 


“(a) To make loans or advances to persons engaged in raising, 
breeding, fattening, marketing or otherwise dealing in live stock. 


“(b) To make loans or advances to persons engaged in }ro- 
ducing or marketing staple agricultural products. 


“(c) To buy notes and other evidences of indebtedness secured 
by liens upon live stock or staple-agricultural products or growing 
crops. 


“(d) To sell or discount to the Federal Intermediate Credit 
Bank of Omaha, any note, draft, bill of exchange, debenture or other 
such obligation received from any person to whom this corporation 
shall make an advance or a loan, and to transfer, set over and as- 
sign to the said chattel mortgage or other security which may be 
given to secure such obligation. 


“(e) To own, hold, sell, mortgage or convey such real and per- 
sonal property as the purposes of the corporation may require or 
which may be necessary for the transaction of the business of the 
corporation. 


“(f) To borrow money from the Federal Intermediate Credit 
Bank of Omaha under the terms and provisions of the Agricultural 
Credit Act of 1913 and to pledge its property of any nature for 
security thereon.” 


We direct your attention to Section 7983, Compiled 
Statutes, 1922, which in part provides: 
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“The business of banking, or -~----------.+_ the discounting, 
negotiating of promissory notes, drafts, bills of exchange and other 
evidence of debt; and the loaning of money upon personal or other 
security is hereby declared to be a quasi-public business and subject 
to regulation and control by the State.” 


Section 7984, Compiled Statutes of 1922, in part 
provides : 


“It shall be unlawful for any corporation, partnership, firm or 
individual to engage in or transact a banking business within this 
State, except by means of a corporation duly organized for such pur- 
pose under the laws of this State. It shall be unlawful for any cor- 
poration to veceive money upon deposit or transact a banking business 
under the laws of this State, until said corporation shall have com- 
plied with all the provisions and requirements of this article.” 


Section 7985, Compiled Statutes, 1922 in part pro- 
vides: 


“Words and Phrases. The term ‘bank’ or ’banking corporation’ 
as used in this article shall be construed to mean any incorporated 
banking institution which shall have been incorporated under the laws 
of this State as they existed prior to the taking effect of this article, 
and such banking institutions as shall hereafter become incorporated 
under the provisions of this article.” 


In the case of Selden vs. The Equitable Trust Company, 
94 U. 8. 419, 24 L. Ed. 249, the Supreme Court of the 
United States in defining a bank as contemplated by an 
Act of Congress said: 


“To us, therefore, it appears plain that it is the business of ad- 
vancing or lending in the mode usual with bankers, that is on col- 
laterals or on the pledge of personal property, within the intention 
of Congress, and that lending upon mortgages of real estate is not 
intended.” 


In the case of Hamilton National Bank vs. American 
Loan and Trust Company, 66 Nebr. 67, our Supreme 
Court said: 

“In State vs. Minnesota Thresher Manufacturing Company, 49 
Minn. 218, 222, it is said: To determine its actual character, we 
must look to the objects of its formation, and the nature of its busi- 


ness, as stated in the articles themselves. It cannot be made one kind 
of corporation merely by labeling it such, if its declared objects and 
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purposes show it to be something else.’ So regarding appellee not- 
withstanding the fact it was named a Trust Company instead of a 
banking institution, as long as it had and exercised banking powers, 
and claimed for itself under the Statutes banking privileges, it is a 
bank by whatever name it may be called. The Articles of Incorpora- 
tion are in the nature of a contract between the corporation and the 
State and the Courts will generally follow the same rules of construc- 
tion as against the corporation and its stockholders that obtain in 
the construction of other contracts.” 


In the-case of Oulton vs. German Savings & Loan 
Society, 83 Wall. (U. 8.) 495, 512; 21 L. Ed. 617, 620, the 
Supreme Court of the United States said: 


“Banks, in the commercial sense, are of three kinds, to-wit: 1, 
of deposit; 2, of discount; 8, of circulation. Strictly speaking, the 
term ‘bank’ implies a place for the deposit of money, as that is the 
most obvious purpose of such an institution. Originally the business 
of banking consisted only in receiving deposits, such as bullion, plate 
and the like, for safe keeping until the depositor should see fit to 
draw it out for use, but the business, in the progress of events, was 
extended, and bankers assumed to discount bills and notes and to 
loan money vpon mortgage, pawn or other security, and at a still later 
period to issue notes of their own intended as a circulating currency 
and a medium of exchange instead of gold and silver. Modern bankers 
frequently exercise any two or even all three of those functions, but 
it is still true that an institution prohibited from exercising any more 
than one of those functions is an bank in the strictest commercial 
sense, and unless such a bank is brought within the proviso under 
consideration, is equally subject to taxation as if authorized to make 
discounts and issue circulation as well as to receive deposits.” 


It is, therefore, the opinion of the Attorney General 
that inasmuch as the Articles of Incorporation provide 
that the corporation may make loans or advances and buy 
notes and other evidence of indebtedness secured by chattel 
liens and to sell or discount to the Federal Intermediate 
Credit Bank any note or bill of exchange. debenture or 
other obligation as such a corporation engaged in or trans- 
acting a banking business within this State as is contem 
plated by Article XVII, Compiled Statutes, 1922, and that 
it is necessary that such corporation should comply with 
the Statutes pertaining to banks and banking, and such 
corporation is exempted under Sub-division “E”, of Section 
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$115, Compiled Statutes, 1922, from the provisions of the 
Bureau of Securities Act. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
January 15, 1924. 


BANKS—ASSESSMENTS OF STOCK. 


The directors of a state bank have power to levy and collect an 
assessment against the capital stock of-a bank for the purpose 
_of making good any impairment of such capital stock. 


Hon. Harry 8. Dungan, 
Attorney at Law, 
Hastings, Nebraska. 


Dear Sir: 


You inquire whether an assessment on stock by the 
directors of a state bank after consent to make such 
assessment has been given by a majority vote of the stock- 
holders at their annual meeting, can be lawfully made and 
collected for the purpose of repairing the credit of the 
bank, and making good any deficiency that may exist by 
virtue of the impairment of its capital stock, where the 
aggregate amount of such assessment together with prior 
assessments made for a like purpose exceeds the par 
value of the capital stock. 


In answer to your question, I will say that although 
in the absence of a court decision the matter is not entirely 
free from doubt, in my opinion it may if the other pre- 
requisites exist. In other words, I do not think the fact 
that the aggregate of the proposed assessment and prior 
assessments lawfully made exceeds 100 per cent of the 
par value of the capital stock, is controlling. 
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Section 8931,- Compiled Statutes, 1922 edition, pro- 
vides among other things: 

“The directors shall have power and authority to levy and collect 
assessments’ on the stock for the purpose of repairing the credit of 


the bank and any deficiency that may occur by reason of the impair- 
ment of the capital stock of said bank.” 


-And a like provision has been in force and effect in 
this state since 1909. Certainly stockholders in banks, 
which have been organized in the state since that date 
acquire their stock with presumptive knowledge that they 
may be required to pay such assessments. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
Tebruary 21, 1924. 


BANKS—BOND AS DEPOSITORY FOR 
PUBLIC FUNDS. 


A state bank is not required to give a bond in order to become a 
depository for public funds. 


fon. K. C. Knudson, 

Deputy Secretary, 

Department of Trade and Commerce, 
_ Lincoln, Nebraska, 


Dear Sir: 


You say the question has been asked as to whether or 
not a state bank in Nebraska is required by law to furnish 
a bond covering deposits of city funds, and inquire whether 
such a bond is required. 


In answer to the question which you ask, I will say 
that in my opinion a state bank may receive a deposit of 
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public funds up to 50% at least of the amount of its 
capital stock without putting up any bond for such funds. 
All state banks are under the State Bank Guaranty Law, 
which provides among other things: 


“No bank which has complied in full with all of the provisions 
of this article shall be required to give any further security or bond 
for the purpose of becoming a depository for any public funds, but 
depository funds shall be secured in the same manner that private 
funds are secured.” 


y& Section 8027, Compiled Statutes, 1922 Edition. 
‘ Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 


Assistant Attorney General. 
March’ 6, 1924. 


BANKS—CERTIFICATES OF DEPOSIT 

The provision in the so-called guaranty commission act, that certifi- 
cates of deposit on and after July 1st, 1928, shall be non-nego- 
tiable, does not apply to certificates of deposit issued prior ta 
July 1st, 1923. arte 

Mr. Neil H. Dunn, 

Hastings, Nebr. 

Dear Sir: 

In answer to your letter of inquiry of the 12th in- 
stant, in which you ask whether certificates of deposit in 
Nebraska state banks heretofore issued which will not be 
due by their terms on or before July 1, 1923, will continue 
to be negotiable instruments after that date, I will say 
that in my opinion they will be. 

Section 39 of the so-called “Guaranty Commission 
Act” provided that: 

“On or after July first, 1923, certificates of deposit shall be non- 
negotiable and drawn payable to the depositor or assigns, and every 


certificate shall bear on its face in prominent type ‘NON-NEGOTI- 
ABLFE’.” 
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but I do not understand that the Legislature intended that 
this provision should apply to certificates of deposit issued 
prior to July 1, 1923, and if it had so intended it is very 
doubtful if it had the power so to do in view of the pro- 
vision in the constitution of the United States that 
“No state shall... . pass any ... . law impairing the obli- 
gation of contracts.” 
Yours truly, 
O. S. SPILLMAN, ; 
Attorney General. x 


By GEO. W. AYRES, # 


Assistant Attorney General. 
June 21, 1923. 


BANKS—COLLECTION ASSESSMENTS 
Where an assessment is made on the stockholders of a state bank 
for the purpose of repairing its credits such assessments are 
the personal liabilities of the stockholders upon whom they are 
made and may be collected by suit if necessary. 


Hon. K. C. Knudson, 
Deputy Secretary, 
State House, 
Lincoln, Nebraska. 


Dear Sir: 
You say in your letter of the 26th instant: 

“The Board of Directors of a State Bank vote a 50% assess- 
ment on their capital stock for the purpose of taking out bad paper. 
One stockholder holding five shares refuses to pay his assessment 
and the said five shares of stock was sold according to law, bring- 
ing only $25.00, while the assessment was $250.00.” 
and inquire: 

“After this stock has been sold can the bank commence action 
against the said first original stockholder for the balance of 
$225.00 unpaid assessment for the purpose of enforcing collection?” 

In answer to the question which you ask I will say 
that the Statute does not in express terms provide that 
an assessment may be made upon capital stock for the 
purpose of taking out bad paper, but the Statute does 
provide that 

“The directors shall have power and authority to levy and 
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collect assessments on the stock for the purpose of repairing the 
credit of the bank and any deficiency that may occur by reason of 
the impairment of the capital stock of said bank. if any share- 
holder or shareholders of such bank shall neglect or refuse, after 
three weeks notice, to pay the assessment, as provided in this section, 
it shall be the duty of the board of directors to cause a_ sufficient 
amount of the capital stock of such shareholder or shareholders 
to be sold at public auction after three weeks notice shall be given 
by posting of sale in the office of the bank, and by publishing suca 
notice in a newspaper of the city or town in which the bank is lo- 

5 cage er in a newspaper published nearest thereto to make good 
the deficiency and the balance, if any, shall be returned to such 
delinquent shareholder or shareholders.’ Section 8031 Compile 
Statutes, 1922 Ed. 

If the assessment in question was made for the pur- 
pose of repairing the credit of the bank or deficiency that 
existed by reason of the impairment of the capital stock 
of the bank, as I assume it was, the bank, in my opinion, 
may commence action against the original stockholder 
for the unpaid balance of the assessment. 

In 1921 what is now Section 8031, Compiled Statutes 
of Nebraska, 1922 Ed., was amended by adding thereto 
ihe last sentence of the above quotation, giving the board 
of directors of the bank authority to sell the bank stock 
of a shareholder who refused to pay his assessment in 
order to raise money with which to pay the assessment. 
At that time statutory authority already existed’ to levy 
and collect assessments. In my opinion the amendment 
did not lessen the right of the bank to levy and collect 
assessments for the purpose of repairing its credit or 
making good any deficiency that might exist by reason 
of the impairment of its capital stock. The amendment, 
in my opinion, merely provided another method in addi- 
tion to the method already existing for the collection of 
the amount of the assessment. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
December 27, 1923. 
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BANKS—CONSERVATION FUND 


The Secretary of the Department of Trade and Commerce may ad! 
together the three amounts voted by the Guaranty Fund Com- 
mission to be placed respectively in three different banks, and 
draw only one draft on each state bank for its proportionate share 
of such amount to be contributed to the Bankers’ Conservation 
Fund. The money voted for each bank should be remitted to 
the person in charge of such bank. Savings banks are not 
authorized by law to invest their assets in receivers’ certificates. 


Hon. K. O. Knudson, / 


Deputy, Secretary, 
Department of Trade and Commerce, 
Lincoln, Nebraska, ty ae 
Dear Sir: 
You say: 

“The Guaranty Fund Commission votes to place three different 
amounts into three different banks from the Bankers’ Conservation 
Fund. Can the Secretary of the Department of Trade and Com- 
merce, legally add such three different amounts together and draw 
only one draft on each state bank for their proportionate share for 
the Bankers’ Conservation Fund to cover the total amount desired 
by the Guaranty Fund Commission for the three Banks? 

“Can the Secretary of Department of Trade & Commerce legally 
deposit such three different amounts as voted by the Guaranty Fund 
Commission and drafts drawn for into one bank and added together 
as one deposit and then write checks on this deposit payable to 
each one of these banks for such amounts and at such times as 
such bank may from time to time need it, providing each one of the 
three banks receives the respective amounts as voted by the Guaranty 
Fund Commission? 


“Can a Savings Bank legally buy and carry receivers’ certificates 
as their assets?” 


I will answer the questions, which you propound in 
the order in which they eb asked : 

(1) The Secretary of the Department of Trade and 
Commerce may legally add the three different amounts 
together and draw only one draft on each bank for its 
proportionate share of the Bankers’ Conservative Fund to 
cover the amount asked for by the Guaranty Fund Com- 
mission for the three banks. 


A 
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(2) Section 27 of tlie so-called Guaranty Fund Com- 
mission Act provides among. cther things. that 


“Whenever any bank shall have been placed by the Department 
of -Trade and Commerce-in the hands of the Guaranty Fund Com- 
mission . ... - said Guaranty Fund Commission may. at any time 
certify to the Department of Trade and Commerce an amount of 
money which it desires to use in conducting the affairs of such 
bank . . . . and the Department of Trade and° Commerce shall 
immediately levy an assessment and draw upon the Bankers’ Con- 
servation Fund for such amount and transmit the same to. the 
agent or representative of the Guaranty Fund Commission in charge 
of such bank to be used by him as a deposit and for no other 
purpose.” 


In view of the above quoted provision of the statute 
it is the epinion of this department that the amount of 
money, which the Guaranty Fund Commission certifies 
to be necessary for each bank should be collected as speedily 
as possible and remitted to the person in charge of said 
bank, and not deposited in some other bank and checked 
out from time to time as may be convenient or judged 
to be necessary by the Department of Trade and Com- 
merce. 


(3) It is doubtful whether a savings bank can legal- 
ly buy and carry receivers certificates as a part of their 
assets. In view of the provisions of Section 8016, Com- 
piled Statutes of Nebraska, 1922 Edition, which states in 
what securities and funds the assets of a savings bank 
shall be invested or held, although in view of the fact 
that such receivers certificates are protected by the Bank 
Guaranty Fund, they are doubtless as safe an investment 
as the investments specifically authorized by said Section 
8016. 

Very truly yours, 
0. S. SPILLMAN, . 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 3, 1923. ~ “5 
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BANKS—CONTRACTS 


The provisions of the. statute, Chapter. 190, Session Laws, 1923, 
which provides that no bank shall transfer collateral to its 
obligation without consent of the Department of Trade and 
Commerce, does not apply to contracts made by state banks with 

' the war finance corporation to the renewal of obligations upon 
contracts made prior to August 8, 1923. 


Mri R.A. Brownell, 
Assistant Secretary, 
Agricultural Loan Agency, 
War Finance Corporation, 
Omaha, Nebraska. 


Dear Mr. Brownell: 


We have your favor of the 10th instant requesting an 
opinion of this department concerning certain inquiries 
pertaining to that part of House Roll 237, Chapter 190 of 
the 1923 Session Laws, page 435, which reads as follows, 
to-wit: 

“And no bank shall, without such consent (of the Department 
of Trade & Commerce) transfer as collateral to its obligation, assets 


with a face value of more than one and one-half times the amount 
of such obligation.” 


which statute became effective on August 38, 1923, and 
you inquire if a bank already having an excess margin of 
collateral pledged may: 

(a) Renew a bills payable by use of Form “R”. 

(b) Renew collateral by use of Form “S”. 


(c) Substitute other security of a not greater face value for 
collateral already held by use of Form “M”. 

(d) Offer new applications (Form “A”, etc.) to take up. out- 
standing advance and pledge as collateral possible other paper than 
that already held, but for a not greater face value, 


Chapter 45, Session 2 of the Sixty-fifth Congress (40) 
Statutes, pg. 506) provides: 


“That the Secretary. of the Treasury’ and four additional persons 
(who shall be the directors first appointed as hereinafter provided), 
are hereby created a body corporate and politic in deed and in law 
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by the name, style and title of the ‘War Finance Corporation’ (herein 
called the corporation).” 


Section 2 provides that all of the stock of ‘a corpora- 
tion shall be subscribed for by the United States of 
America. 

Section 5 provides that the principal office of the 
corporation shall be located in the District of Columbia, 
but there may be established agencies or branch offices in 
any city or cities of the United States under rules and 
regulations prescribed by the board of directors. — 


Chapter 80, Session 1, Sixty-seventh Congress, Sec- 
lion 24, 42 Statutes, pg. 182) provides: 


“Whenever in the opinion of the board of directors of the cor- 
poration, the public interest may require it, the corporation shall be 
authorized and empowered to make advances upon such terms not 
inconsistent with this Act as it may determine to any bank, banker. 
or trust company in the United States, or to any co-operative asso- 
ciation of producers in the United States which may have made 
advances for agricultural purposes, including the breeding, raising, 
fattening and marketing of live stock, or may have discounted or 
rediscounted notes, drafts, bills of exchange or other negotiable in- 
struments issued for such purposes: Such advance or advances may 
be made upon promissory note or notes, or other instrument or in- 
struments, in such form as to impose on the borrowing bank, banker, 
trust company, or co-operative association a primary and uncon- 
ditional obligation to repay the advance at maturity with interest 
as stipulated therein, and shall be fully and adequately secured in 
each instance by indorsement, guaranty, pledge, or otherwise. Such 
advances may be made for a period not exceeding one year and 
the corporation may from time to time extend the time of payment 
of any such advance through renewals, substitution of new obliga- 
tions or otherwise, but the time for the payment of-any such ad- 
vance shall not be extended beyond three years from the date upon 
which such advance was originally made. ... ” 


Part II of the application, Form “A” provides that 
the application when accepted by the War Finance Cor- 
poration becomes a contract between the War Finance* 
Corporation and the applicant. The application further 
provides the applicant be given an advance by the corpora- 
tion upon its promissory note, and agrees to furnish cer- 
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tain collateral in an amount required by the corpora- 
tion, and it is further provided that the note of the ap 
plicant may be secured by certain guarantees and certain 
collaterals furnished by the applicant, and such collaterals 
may be changed from time to time. 


The application further provides, Form “OC”, the 
resolution of the board of directors of the applicant, in 
part, as follows: 


“1. Application or applications for an advance or advances in 
an aggregate amount. not to exceed —2_——~-- =~. ee Dollars, 
to mature upon such date and in such amounts, and to bear interest 
at such rate or rates as may be prescribed by the board of directors 
of the War Finance Corporation and to be made on form prescribed 
or approved by the War Finance Corporation, which form has been 
submitted to this Board. 


2. If any such application receives the favorable consideration 
of the War Finance Corporation said officers, or either of them, 
are authorized to execute and deliver to the War Finance Corpora- 
tion or to any fiscal agent or trustee designated by the War Finance 
Corporation the promissory notes, indorsements or other obligations 
of this corporation in form prescribed or approved by the War 
Finance Corporation, said notes, -indorsements or other obligations 
to be for the whole or such part of the sums applied for as may 
from time to time be advanced by said War Finance Corporation; 
to mature on or before the date therein specified; to bear such rate 
of interest as said corporation may require, and to contain such 
other conditions as may be imposed by the said War Finance Cor- 
poration. Any such advance, in the discretion of said officers, 
may be accepted in installments and may. be evidenced by one or 
more notes or other obligations maturing as directed by the War 
Finance Corporation but on or before the date or dates specified. 


8. BE IT FURTHER RESOLVED, That in order to secure the 
payment of any such notes or other obligations of this corporation 
evidencing advances made to it by the said War Finance Corporation, 
the said officers of this corporation be, and each of them is hereby 
authorized and empowered in their discretion to pledge and hypothe- 
cate with the said War Finance Corporation any securities belonging 
“to this corporation and any securities which they may in their dis- 
cretion, from time to time, substitute therefor, and any securities 
which they may be required from time to time to pledge as addi- 
tional security for the War Finance Corporation’s advance. And 
such officers and each of them are further authorized end empowered 
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to do such acts and to execute additional agreements or instru- 
ments under the corporate seal of this corporation or otherwise, 
as may be necessary or desirable to meet the terms, conditions and 
requirements of the War Finance Corporation or its representatives.’ 


Article I, Section 10, Clause 1 of the Constitution of 
the United States provides: 


“No state shall .... pass any law impairing the obligation of 
contracts.” 


The War Finance Corporation being a corporation 
organized by an Act of Congress for the purpose of carry 
ing out certain national legislation and the discharge of 
certain duties of the federal government, and which cor- 
poration having entered into certain contracts with nu- 
merous banks within the State of Nebraska, prior to th 
passage of the above referred to Nebraska statute, the 
question arises if the above statute prohibits the said 
War Finance Corporation from renewing the obligations 
of the several banks, which have heretofore received ad- 
vances from it according to the provisions of Section 24 
of the War Finance Corporation Act, and taking collateral 
security therefor with a margin greater than fifty per 
cent of the face value of the collateral without securing 
the consent of the Department of Trade and Commerce of 
the State of Nebraska for such bank to secure such obli- 
gation in a greater amount than fifty per cent margin of 
the face value of such security. 


The War Finance Corporation being incorporated by 
an Act of Congress is analogous to a national bank. In 
Volume 7, Corpus Juris, page 760, Section 585, the author 
states in part: 


“As national banks are subject to the paramount authority of 
the United States, it follows that an attempt by a state to define 
their duties or to contrel the conduct of their offeirs is absolutely 
void whenever such attempted exercise of authority expressly con- 
flicts with the laws of the United States, and either frustrates the 
purpose of the national legislation, or impairs the efficiency of 
these agencies of the federal government to. discharge the duties 
for the performance of which they were created.” 
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In the early case of McCullough v. Maryland, 4 
Wheaton (U. 8.) 316; 4 L. Ed. 579, an opinion by Chief 
Justice Marshall, it was held that the states have no 
power by taxation or otherwise to retard, impede, burden, 
or in any manner control the operations of the constitu- 
tional laws enacted by Congress to carry into effect the 
powers vested in the national government. 


In the case of Farmers & Merchants Bank v. Dearing, 
91 U. 8. 29; 23 L. Ed. 196 in an opinion by Mr. Justice 
Swaine it, was held: 


“The national banks organized under the Act are instruments 
designed to be used to aid the government in the administration 
of an important branch of the public service. They are means ap- 
propriate to that end. Of the degree of the necessity which existed 
for creating them, Congress is the sole judge. 


Being such means, brought into existence for this purpose, and 
intended to be so employed, the states can exercise no control over 
them nor in anywise affect their operation, except insofar as Con- 
gress. may see proper to permit. Anything beyond this is ‘an abuse, 
because it is the usurpation of power which a single state cannot 
give’. Against the national will ‘the states have no power, by taxa- 
tion or otherwise, to retard, impede, burden or in any manner con- 
trol the operation of the constitutional laws enacted by Congress to 
carry into execution the powers vested in the general government’.” 


To prohibit the banks within the state of Nebraska 
to renew and secure the obligations owing by them to the 
War Finance Corporation, which obligations have been 
made ‘by such banks under a contract entered into prior 
to August 3, 1923, in our opinion would be an attempt 
upon the part of the state “to retard, impede, burden or 
in any manner control the operation of the constitutional 
laws enacted by Congress to carry into execution the 
powers vested in the general government.” 


In view of the above quoted authorities, it is there- 
fore our opinion that the part of the Nebraska statut~ 
above quoted does not apply to contracts made by banks 
within the state of Nebraska and the War Finance Cor- 
poration. In pursuance of Section 24 of the War Finance 
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Corporation Act of Congress to the renewal of obligations 
and the pledging of collateral security in such amount or 
amounts as may be required by said War Finance Cor- 
poration, upon all contracts made by and between such 
banks and the said War Finance Corporation prior to 
August 3, 1928, and that such banks may use the forms 
prescribed by the War Finance Corporation in comply- 
ing with the provisions of the contracts entered into with 
said War Finance Corporation for, the purpose of carry- 
ing out the provisions of such contracts made prior to 
August 8, 1928. 
Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
September 11, 1923. 


BANKS—DEPOSITS, LIABILITY OF GUARANTY 
FUND 


One depositing money in a state bank at the solicitation of an of- 
ficer of the bank is not deprived as a depositor of the protec- 
tion of the guaranty fund merely because he made the deposit 
at the solicitation of the officer of the bank. 


Hon W. T. Wills, 
Attorney at Law, 
Butte, Nebraska, 
Dear Sir: 

In answer to your letter of the 27th instant, I will 
say that it appears from the facts stated in your letter 
of the 4th instant that some years ago John Frostrom, 
who was at the time President of the American State Bank 
solicited certain persons to place money in said bank, and 
as an inducement for placing said moneys in the bank 
issued certificates bearing 5% interest, and also paid 
a bonus of 1% in addition to the 5% shown on the cer- 
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tificate making a total of 6% in fact paid on the deposits: 
When these certificates became due they were renewed, 
and when the renewal certificates became due they were 
again renewed. The last certificates, however, bearing 
but 5%, and no bonus being paid. : 


You inquire whether under these circumstances: these 
last certificates were a valid charge against the Bank 
Guaranty Fund. In my; opinion they are. not, if they 
are in the hands of the parties to whom the original cer- 
tificates were given, or of any parties who have had. the 
benefit of an excess payment of interest on them. If, 
however, the present holders are innocent purchasers, and 
have received no interest in excess of 5%, I am of the 
opinion that the certificates are properly payable out of 
the Bank Guaranty Fund, if as I assume the facts are 
the assets of the bank are insufficient to pay them. 


In answer to your second inquiry, in which you say: 
“Tf a chief officer of a bank solicits placing money in 
his bank, regardless of rate of interest, does this solicita- 
tion give it the character of a loan, and take away the 
character of guarantee under the guaranty law?” I will 
say that unless the rate of interest is in excess of 
the rate permitted by law to be paid on bank deposits, I 
do not think that such deposits lose the protection fur- 
nished by the Bank Guaranty Law. I assume that prac- 
tically all banks either expressly or impliedly are soliciting 
deposits, and I find nothing in the statute or in the equities 
of the case, which deprives a depositor of the protection 
furnished by the Bank Guaranty Fund, merely because 
in compliance with the request of an officer of the bank, 
he has deposited his funds in the bank. 


Very truly yours, 
O..S. SPILLMAN, 
Attorney General. 
By GEO..W. AYRES, 
Assistant Attorney General. 
June 29, 1923. 
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BANKS—GUARANTY FUND - 


The amount of county or state funds deposited in a state bank 
should be considered in determining the amount of the assess- 
ment due from said band to the bank guaranty fund. Legal de- 
posits in a state bank are protected by the bank guaranty 
fund even though a surety bond has been given for such de- 
posit. 


Hon K. C. Knudson, 
Deputy Secretary, Department Trade & Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


In your letter dated the 26th ultimo but which did 
not reach this office until the present month, you say: 


“Kindly advise us if an assessment to the guaranty fund 
should be made on county or state funds being on deposit in state 
banks, over and above the legal limit and for which such excess de- 
posit a surety bond has been furnished. 


“Also are all legal deposits in state banks protected by the 
depositors guaranty fund even though for such deposits a surety 
bond has been given? This has particular reference to deposits 
made by the government.” 

The questions which you propounded are not entirely 
free from doubt owing to the change in the law made 
at the last session of the legislature and the fact that we 
lack judicial decisions upon the points raised. I will en- 
deavor, however, to answer your questions so far as I 
am able, in the order in which they are asked. 


1. Yes. I think an assessment to the guaranty fund 
should be made on county or state funds on deposit in 
state banks as well as upon other funds deposited there- 
in. The district court of Custer county has held that 
such excess funds are protected by the bank guaranty 
law. That case has been appealed to the supreme court 
and if the decision of that court reverses the judgment 
of the district court it will modify the views herein ex- 
pressed. 


2. Yes. I am of the opinion all legal deposits in 
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state banks* are protected by the depositors guaranty fund 
even though a surety bond has been given for such de 
posits. 
Very truly yours, 
QO. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 4, 1923. 


BANK—GUARANTY FUND, LIABILITY 


Where a state bank is changed into a national bank and becomes 
insolvent after the change is made and after it has ceased to 
contribute to the State Bank Guaranty Fund, that fund is not 
liable for the payment of depositors. 


lon. K. C. Knudson, 
Deputy Secretary, Department of Trade & Commerce, 
Lincoln, Nebraska. 


Dear Sir: 
In your letter of inquiry of the sixth instant you say: 


“A state bank desires to cancel its charter to become a_ national 
bank. This state bank has outstanding certificates of deposit not 
coming due for ten years, and some of its owners cannot be located. 
As a consequence the books of such proposed national bank will 
show outstanding deposits unbeknown to such depositors. 


“Supposing this national bank fails,—can said depositors have 
a claim against the depositors guaranty fund of the state of Ne- 
braska? If so what course should this department pursue before 
this state bank becomes a national bank in order to protect the 
said guaranty fund?” 


In answer to the questions which you propound I 
will say: 


1. Depositors only have a claim against the de- 
positors guaranty fund after the state bank in which they 
have their money deposited has become insolvent and does 
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not have money on hand sufficient to pay them. This 
being true, if the insolvency does not occur until after 
the state bank has been changed into a national bank a: 
has ceased to make payments to the bank guaranty fund, 
I doubt if the depositors can be paid out: of the bank 
guaranty fund. 


2. If the department will insist upon a state bank 
which proposes to change to a national bank making vol- 
untary liquidation by paying all its depositors in full 
and paying to the state treasurer all moneys held by it 
as its quota of the guaranty fund at or before the time it 
changed from a state bank to a national bank, it will 
have done all that it is possible to do to prevent depositors 
from being misled as to their deposits being protected by 
the state bank guaranty fund. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
June 12, 1923. 


BANKS—POWERS OF GUARANTY FUND COMMIS- 
SION 


The Guaranty Fund Commission cannot keep going a state bank in 
failing condition without an assignment to it of the majority of 
the capital stock of such bank. Where a majority of the 
capital stock of such bank has been assigned as collateral se- 
curity the Guaranty Fund Commission should have the con- 
sent of the assignee as well as the consent of the legal owners 
of the stock to any assignment of the stock to it. After a 

bank has been placed in the hands of the Guaranty Fund Com- 
mission the commission may open up and carry on the bank, 
provided it can get an assignment of a majority of the bank 
stock. 

Hon. K. C. Knudson, 

Dept. of Trade & Commerce, 

Lincoln, Nebraska. 

Dear Sir: 
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In your letter of the 11th instant you say: 

“The Guaranty Fund Commission desires to manage a _ bank 
as a going concern but finds that the majority of the capital 
stock of such bank has been placed by the owners as collateral for 
such owners indebtedness. Can the Commission keep such a bank 
going without having an assignment of such majority capital stock? 
If not, how can the Commission procure a legal assignment of such 
stock? Even though the owners of the stock are willing that the 
commission should have such an assignment, the owners are not 
able to pay their indebtedness in order to have the stock released 
from being collateral. 


A majority of such capital stock is owned by residents of an- 
other state who have made contract with other parties to purchase 
such majority capital stock, but the original owners do not desire 
to assign their stock. to the Guaranty Fund Commission. Parties 
who agreed to purchase the stock desire to have it assigned. How 
can the Commission proceed to make this a going bank? 


After the Department of Trade & Commerce has taken posses- 
sion of a bank and kept its doors closed for several days, or per- 
haps for several weeks before placing it in the hands of the Guar- 
anty Fund Commission, can the Guaranty Fund Commission open 
up such bank and make it a going concern?” 


I will endeavor to answer the questions which you 
propound in the order in which they are asked. 


(1) The Guaranty Fund Commission cannot in my 
opinion keep such a bank going without having an as- 
signment of the majority of the capital stock, 


(2) Where a majority of the capital stock has been 
already assigned as collateral security I think the Com- 
mission should have the consent of the assignee, as well 
as of the legal owner of the stock, to any assignment to it. 


(38) After the Department of Trade & Commerce 
has placed a bank in the hands of the Guaranty Fund 
Commission I think the Commission may, if it thinks ad- 
visable, open up such bank and have it carry on as a go- 
ing concern, providing it can get an assignment of the 
majority of the bank stock from the stockholders, even 
though the bank had been closed by the Department of 
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Trade & Commerce prior to the time it was turned over 
to the Commission. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 12, 1923. 


BANKS—LIMITATION OF INDEBTEDNESS 


Provision of the statute concerning the limitation of indebtedness 
incurred through banks or financial institutions does not apply 
to corporations who are borrowers from banks. 


Mr. J. C. Rabel, 
414 So. 16th Street, 
Omaha, Nebraska. 


Dear Sir: 

In reply to your favor of the 18th instant, requesting 
our opinion upon Section 462, Compiled Statutes, as 
amended by Chapter 36, Page 148, Session Laws, 1923, 
which amendment is as follows: 


“Provided, further said limitation shall not apply to liabilities 
incurred through banks or any financial institutions operating under 
Federal laws.” 


you are informed that it is our opinion that this amend- 
ment to said Section 462 was made by the Legislature for 
the purpose of applying to the indebtedness of banks or 
banking institutions organized under an Act of Congress, 
or banks receiving loans and credits pursuant to an Act 
of Congress, such as the intermediate credit bank of Omaha 
and agricultural loan banks. 


We are further of the opinion that this provision of 
the statute does not apply to general corporations secur- 
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ing loans from a national bank or banking institutions 
operating in pursuance of an Act of Congress. 


Respectfully submitted, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
January 21, 1924. 


BANKS—PREPFERED CLAIMS 

Federal, state, county and municipal taxes are preferred claims against 
the assets of an insolvent bank, but such claims are not payable 
out of the depositors guaranty fund. 

A. B. Wallace, Esq., 

County Attorney of Boyd County, 

Rutte, Nebraska. 

Dear. Sir: 

In answer to your letter of inquiry of the 20th instant 
permit me to say that it is the opinion of this department 
that federal, state, county and municipal taxes are pre- 
ferred claims against the assets of an insolvent state 
bank organized under the laws of Nebraska, but that 


such claims are not payable under the depositors’ guaranty 
fund. 


The statute provides: 


“The claims of depositors, for deposits, and’ claims of holders of 
exchange, shall have priority over all other claims, except federal, 
state, county and municipal taxes, and subject to such taxes, shall 
at the time of closing of a bank be a first lien on all the assets of 
the banking corporation from which they are due and thus under 
receivership, including the liability of stockholders, and, upon proof 
thereof, they shall be paid immediately out of the available cash in 
the hands of the receiver.” (Section 8033, Comp. St. 1922). 


You will note that the above quoted provision of stat- 
utes makes the lien of depositors’ claims subject to the lien 
for taxes. 


The statute also provides: 
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“For the purpose of providing a guarantee fund for the protec- 
tion of depositors in banks, every corporation engaged in the busi- 
ness of banking under the laws of this state, shall be subject to 
assessment to be levied, kept, collected and applied as hereinafter 
provided.” (Section 8024, Comp. St. 1922). 


In other words the depositors’ guaranty fund is estab- 
lished for the purpose of protecting the depositors in banks 
and not for the purpose of insuring the payment of bank 
taxes. 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
April 24, 1923. 


BANKS—RECOVERY OF TAXES 


To entitle a bank to a refund of a part of the tax paid by it where 
it is claimed that the amount paid is excessive, the bank should 
proceed under the provisions of the second subdivision of Section 
6018, Compiled Statutes, 1922 edition. 


Mr. Charles EH. Matson, 
County Attorney, 
Lincoln, Nebraska. 
Dear Sir: 

In answer o your letter of inquiry of the 9th instant, 
I will say that where a bank after paying the tax 
assessed against it in full for the year 1922 has within 
thirty days thereafter made a demand in writing upon the 
treasurer or other proper authority in conformity with the 
provisions of the second subdivision of Section 6018, Com- 
piled Statutes, 1922 Edition for a refund of the excess 
paid, there is no question as to the power of the County 
Board to grant the refund. There is doubt, however, 
whether under other circumstances the refund may law- 
fully be granted. 
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It is obvious that the first subdivision of Section 6018, 
Compiled Statutes, 1922 Edition does not apply, for that 
has reference only to cases where the property upon which 
the tax was levied was not liable to taxation or where 
such property has been twice assessed in the same year and 
the taxes paid thereon. 


The fact that an injunction was issued to restrain the 
collection of such taxes does not necessarily imply that 
when paid the excess money may be recovered. In the 
case of Darr vs. Dawson County, 139 N. W. pages 852-8, 
‘Judge Sedgwick, who wrote the opinion, speaking of an 
alleged state of facts in that case, says: 


“In such case, the tax would be void, and might be enjoined, but 
it could not be paid under protest and recovered again. A voluntary 
payment, of taxes cannot be recovered in the absence of a statute 
authorizing such payment and recovery.” 


This is in accord with the weight of authority in other 
jurisdictions. 


“Taxes voluntarily paid under a mistake of law cannot be re- 
covered back whether the mistake be as to the validity of the stat- 
ute under which they are levied, the legality of the assessment or 
the legal liability of the person or property.” (37 Cye. 1180). 


Section 6020, Compiled Statutes, 1922, provides: 


“No county or town board, city council or village trustee shali 
have power to release, discharge, remit or commute any portion of 
the taxes assessed or levied against any person or property within 
their respective jurisdictions for any reason whatever. Any taxes 
so discharged, released, remitted or commuted, may be recovered by 
civil action from members of any such board, council or trustees, and 
the sureties on their official bonds at the suit of any citizen of the 
county, township, city or village, as the case may be, and when col- 
lected shall be paid into the proper treasury. Nothing in this section 
ecntained shail be construed to prevent the proper authority from re- 
funding taxes paid, as provided in the two next preceding sections, nor 
to interfere with the powers of any officers or board sitting as a 
board for the equalization of taxes.” 


In view of the above quoted provision of statute and 
the opinion of Judge Sedgwick heretofore cited. rendered 
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in the case of Darr vs. Dawson County, supra, this depart- 
ment does not feel authorized to advise county bueards to 
order a refund of the excess of tax paid in any case where 
a demand in writing has not been made within thirty 
days after payment in conformity with the provisions of 
the second subdivision of Section 6018, unless and until a 
court of competent jurisdiction has decided that such re- 
fund should be made. 


It is, however, obviously inequitable to have some banks 


It is, however, obviously inequitable to have some 
banks pay four times as much tax upon the value of their 
property as other banks pay upon a like amount in the 
same taxing district, and I am of the opinion that the 
courts will be ready and willing to grant relief in cases 
where the excess has been paid, if it is possible to do so in 
conformity with law. 


There are two methods it occurs to me by which the 
legal liability of the county to make such refund may be 
determined, one is by a suit at law for money had and 
received, and the other is by having the county board 
allow the claim with the understanding that some taxpayer 
will appeal from the allowance and thus bring up the mat- 
ter for decision b¥ the courts. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 14, 1923. 


BANKS—RIGHT OF HOLDER OF SHARES OF 
STOCK AS OF COLLATERAL SECURITY 


Where a state bank has been taken over by the Department of 
Trade and Commerce and placed in the hands of the guaranty 
fund commission the holder of shares of stock in state bank 
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as collateral security cannot compel the officers in charge 
of the bank to permit him to make an inspection of his books. 


Hon. John D. Haskell, 
Wakefield, Nebr. 


Dear Mr. Haskell: 


In your letter of the 22nd instant you inquire 


“Has a minority stockholder in a bank, a state bank, which 
has been taken over by the Department of Trade and Commerce, 
and is in charge of the Guaranty Fund Commission as a going 
concern, any right to examine the condition of such bank, in order 
to determine whether he would be justified in trying to put such 
bank on its feet: If he has such right, would the holder of such 
stock as collateral have the same right for the same purpose?” 


In answer to your question I will say I am of the 
opinion that the holder, as collateral security, of a min- 
ority of the shares of stock in a state bank, which has 
been taken over by the Department of Trade and Com- 
merce and placed in the hands of the Guarantee Fund 
Commission, cannot compel the officers in charge of the 
bank to pernvit him to make an inspection of its books, 
which are in their custody and under their control. I 
am not unmindful of the rule of law, that 

“Stockholders have a right to inspect at reasonable times the 
beoks of their bank.” (7 C. J. 502). 
but ° 


“The right of inspection * * * has been denied to pledgees of 
stock.” (7--C. J. 325). 


upon the theory that 


“A pledgee of stock of a corporation is not a stockholder and 
the corporation owes him no duty to permit him to inspect its 
books.” (In re First Nat. Bank of Brooklyn, 59 N. Y. Supp. 1042.) 


In the instant case moreover the bank is in the 
hands of public officers, and the situation is analogous 
in some respects to a case where a corporation is in the 
hands of a receiver, and in such cases a pind: text 
book lays down the rule to be that: 
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“The question whether or not an inspection of books. will be 
accorded to a stockholder when the corporation is insolvent and 
has gone into the hands of a receiver is one resting in the dis- 
cretion of the court.” (7 R. C. L. p. 824.) 


I may add that I know of no reason why as a gen- 
eral rule those in charge of a failed bank should not grant 
reasonable facilities to pledgees of stock to examine into 
the affairs of such bank even though they may not be 
under legal compulsion so to do. 


Yours truly, 


O. 8S. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attoruey General, 


January 28, 1924. 


3ANKS—REPORTS TO GUARANTY FUND 
COMMISSION 
A state bank carried on as a going concern by the Guaranty Fund 
Commission is subject to examination by the Department of Trade 


and Commerce and should make its reports to such department 
just as other state banks do. 


Hon. K, C. Knudson, 

Deputy Secretary, 

Department of Trade & Commerce, 
Lincoln, Nebraska. 

Dear Sir: 

You say: “A bank with impaired capital, excess 
loans, bad debts, low reserve, etc., has been taken possession 
of by the Department of Trade and Commerce and turned 
over to the Guaranty Fund Commission. A majority of the 
capital stock has been assigned to the said Guaranty Fund 
Commission, and they retain it as a going concern, though 
the bank remains to be insolvent. The capital stock as- 
signed formerly belonged to the directors of said bank and 
as a consequence there are no legal qualified directors. “and 
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inquire whether such a bank is under the restriction of 
the law insofar as being subject to examinations by the 
Department of Trade and Commerce, and being required 
to make published statements and to draw drafts on its 
guaranty fund deposit, while it remains in the hands 
of the Guaranty Fund Commission as a going concern. 


In answer to the questions, which you propound, I 
will say that in my opinion such a bank while it is carried 
on as a going concern is subject to examination by the De- 
partment of Trade and Commerce and should make its 
reports to the Department of Trade and Commerce just as 
other going banks do. 


I am also of the opinion, although the question is 
not entirely free from doubt that such a bank should pay 
its proportion to the Guaranty Fund as well as other banks, 
so long as it is maintained as a going concern. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
September 25, 1923. 


BANK STOCK. 


Unissued stock of a lawful bank may be sold without amendment of 
its charter. 

Mr. J. E. Hurt, 

Secretary, 

Department of Trade and Commerce, 

Lincoln, Nebraska. 


Dear Sir: 

Your inquiry of March 27th requests our opinion on 
two propositions. First, when a bank has been organized 
with an authorized capital of $50,000 and its articles have 
been filed with the Secretary of State and but $25,000 of 
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the capital stock is paid up at the time of filing the 
articles, is it necessary to amend the articles when the 
balance of the capital stock is paid up? We would 
answer this question in the negative as we believe ‘all that 
the statutes require is that articles be filed showing the 
amount of capital stock authorized and the time and 
conditions upon which it is to be paid in. We presume the 
articles of incorporation of the bank in question show 
the amount of capital stock authorized as $50,000, $25,000 
thereof being paid at the time of filing and the balance 
io be paid at some other time. This being true, we see 
no reason for filing amended articles upon payment of 
the balance of the capital stock in accordance with the 
articles of incorporation. 


You inquire whether or not it is necessary to file the 
original articles with the Secretary of State. Will say 
that Section 466, Compiled Statutes, 1922, requires a 
copy of the articles to be, filed in the office of the Secretary 
of State. This does not necessarily mean that it shall be a 
duplicate original, but must be a.copy of the articles 
sufficient to show the necessary facts required of corpora- 
tions filing their articles with the Secretary of State. 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 27, 1923. 
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BANKS—TAXATION. 


A bank is entitled to deduct from the gross value of its capital stock 
for taxation purposes the assessed value of real estate in this 
state that is owned by the bank in fee simple. 


L. H. Mckillip, Esq., 
County Attorney, 
Seward, Nebraska. 


Dear Sir: 
You say in your letter of the 3lst ultimo: 


“One of the banks at Milford during the past year took title to 
40 acres of land, in payment of a debt. This land is located in 
Seward County. 


“The question is, can the assessed valuation of this land be 
deducted from the capital and surplus for the purpose of arriving at 
the amount of tax to be assessed against the bank? They deducted 
the assessed value of the veal estate of the bank building in which 
they do business. Can this 40 acres agricultural land situated in the 
country be also deducted?” 

% a 

In answer to the question propounded i will say that 
Section 5887, Compiled Statutes of Nebraska. for 1922, 
provides : : 

“Whenever any such bank, association or company shall have 
acquired real estate or other tangible property which is assessed 
separately, the assessed value of such real estate or tangible property 


shall be deducted from the valuation of the capital stock of the 
association or company.” 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W, AYRES, 
Assistant Attorney General. 
February. 3, 1923: 


BAD CHECKS—OBLIGATION CANCELLED BY 
PROSECUTION 


Giving a bad check does not relieve a debtor from his obligation 
whether debtor be prosecuted or not, and where false pretenses 
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are used to obtain money, property or credit the injured person 
can recover damages sustained under Section 9892, Compiled 
Statutes for 1922. 


Dr. Harry A. Briggs, 
Beaver City, Nebr. 


Dear Doctor Briggs: 


Your letter of inquiry of the 21st instant is before me, 
in which you inquire about the prosecution in connection 
with bad checks, and the right of the owner to recover on 
same. In-reply permit me to suggest that Section 9897, 
Compiled Statutes of Nebraska for 1922 provides, as fol- 
lows: 


“That whoever, with intent to defraud by obtaining money, 
merchandise, property, credit or thing of value, although no express 
representation is made in reference thereto, or who in the payment 
of any obligation, shall make, draw, utter or deliver any check, draft 
or order for the payment of money, upon any bank, depository, person, 
firm or corporation, knowing at the time of making, drawing, utter- 
ing or delivering, that the maker or drawer has not sufficient funds in 
or credit with such bank, depository, person, firm or corporation 
for the payment of such check, draft or order, in full upon its presen- 
tation, shall, upon conviction, suffer penalty therefor as follows: 
If such check, draft or order so issued, be for a sum not exceeding 
thirty-five dollars ($35), then and in that case, the person so con- 
victed shall be fined in any sum-not less than five dollars ($5) nor 
more than one hundred dollars ($100) or shall be imprisoned in the 
county jail not more than ninety (90) days, at the discretion of the 
court and shall pay the costs of prosecution. And if such check, draft 
or order, so issued, be for a sum greater than thirty-five dollars 
($35), then and in that case the person so convicted shall be fined 
not less than one hundred ($100) nor more than five thousand 
($5,000), or imprisoned in the penitentiary not exceeding seven years, 
or corporation for the payment of such check, draft or order.” 


“The making, drawing, uttering or delivering of such check, 
draft or order as aforesaid shall be prima facie evidence of intent 
to defraud. 


“The word ‘credit’ as used herein shall be construed to mean an 
arrangement or understanding with the bank, depository, person, firm 
or corporation for the payment of such check, draft o rorder.” 
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It is the duty of the County Attorney to prosecute in 
cases where this section of the law has been violated, the 
same as in other cases. 


The fact that a bad check has been given does not in 
any way relieve the debtor from his obligation to pay 
creditor, and not only can the creditor recover the amount 
of said obligation, but under Section 9892 of the Compiled 
Statutes it would seem that in any case where false pre- 
tenses are used to obtain money, property or credit that the 
person injured can recover the amount of damage sus- 
tained. 


T trust that the above satisfactory answers your ques- 
tions. 
Very truly yours, 
O. 8S. SPILUMAN, 
Attorney General. 
March 26, 1924. 


BARBERS—TREATING SORE EYES. 


Barbers have no lawful right to treat sore eyes for a consideration by 
the application of an eye lotion. 


Mr. Charles A. Cooke, 
Room 408 Trimble Block, 
Sioux City, Iowa. 

Dear Sir: 

You inquire whether under the laws of Nebraska ~ 
it is legal for a barber to make a charge for an applica- 
tion of an eye lotion. You say, 

“The eye lotion is a boracie solution with a trace of analine 


to give it a color; it contains no drugs and is not intended to be 
a cure or remedy, but to be applied as an eye bath.” 


I know of no case in this state which directly decides 
the question you ask, and it is perhaps not entirely cer- 
tain whether or not it would be legal for barbers to apply 
such a lotion for a consideration. I am inclined to the 
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opinion, however, that the practice ought not to be en- 
couraged. The eye is so delicate an organ that it occurs 
to me that only persons possessing some special skill should 
be clothed with authority to treat it even by way of the 
application- of a lotion for a consideration. Of course, if 
barbers were permitted to apply this eye lotion, which may 
‘be and probably is entirely harmless, they could so far 
as the law is concerned apply any other lotion which they 
might think was also harmless. In making this statement 
TI am not unmindful of the fact that they do apply lotions 
to the scalp and charge a consideration therefor without 
question, but that is so closely associated with their regular 
work that I think it may be distinguished. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 21, 19238. 


BINDER TWINE—LABEL. 


A stamp or label must be placed upon every ball of binder twine sold 
or exposed or offered for sale in this state, giving the name of 
the manufacturer or importer, the number of feet to the pound in 
each ball, the material from which it is made, the tensile strength, 
per cent of oil it contains, and the date cf manufacture. 


The Hooven. & Allison Company, 
817-819 Howard Street, 


Gentlemen: 


In reply to your favor of the 10th instant making 
inquiry concerning the law applicable to the tagging of 
binder twine, you are informed that Section 484, Compiled 
Statutes, 1922, provides: 

ba. stamp or label shall be placed on every ball of binder twine 


sold, exposed or offered for sale in this state, giving the name of 
the manufacturer or importer, the number of feet to the pound in each 
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ball, the material from which it is made, the tensile strength, and 
per cent of oil it contains, and the date of manufacture.” 


Section 485, Compiled Statutes, 1922, provides a pen- 
alty, which is as follows: 

“Every manufacturer, importer or dealer, who fails to comply 
with the provisions of the next preceding section shall upon conviction, , 
be liable to a fine of twenty-five cents for each and every such 
ball sold, offered or exposed for sale; Provided, however, the differ- 
ence in length shall not exceed five per cent of the amount as stated 
on the label or stamp as herein provided.” 


Respectfully submitted, 
O. S. SPILLMAN, 


Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
April 11, 1923. 


BOARD OF CONTROL—ADMISSION TO HOME FOR 
DEPENDENT CHIDREN 


The Board of Control has discretion to refuse to admit to the Neb- 
raska Home for Dependent Children all children who have not 
been committed to the home by some county or district court. 

Mrs. F. J. Birss, 

Lincoln, Nebraska, 


Dear Madam: 


You ask for an opinion from this department as to 
whether the Board of Control of State Institutions has 
power to refuse to admit to the Nebraska Home for De- 
pendent Children all children who are under three weeks 
of age. 


In answer to your question, I will say in my opinion the 
Board of Control has such power as to all children under 
sixteen years of age, who have not been committed to the 
“home” by some county or district court of this state. « 

Section 6885, Compiled Statutes, 1922 edition, pro- 
vides : 
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“The home shall receive such dependent or neglected children 
as are under sixteen years of age and have been duly committed 
to it by any district or county of this state; and at the discretion 
of the board of commissioners of state institutions, may receive for 
temporary care children under sixteen years of age not so com- 
mitted to it. In such cases the board shall require the parents 
or guardians of such children to pay the cost of their care and 
maintenance; and if the parent or guardian of such child is unable 
to pay such costs, then no such child shall be received until such 
cost, or such portion of said cost as the parent or guardian cannot 
pay, shall have been met or provided for by the county board of the 
county wherein such child resides.” 


The Board of Commissioners of State Institutions is 
now the Board of Control of State Institutions, 


Respectfully submitted, 


0. 8. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 9, 1924. 


BOARD OF CONTROL—GUARDIANSHIP OF 
DEPENDENT CHILDREN 


The Board of Control is the legal guardian of all children in the 
custody of the State School for dependent children and of such 
children as may be committed to its care by a court of competent 
jurisdiction. - 


Hon. L. C. Oberlies, 
Member of Board of Control, 
Lincoln, Nebraska. 


Dear Sir: 


In re adoption of Gerald Robinson permit me to say 
that Section 6886, Compiled Statutes, provides: 
“The Board of Control is hereby made the legal guardian of all 


children now in the custody of the state school for dependent children 
and of those who shall be committed to its care.” 
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The same section also makes it the duty of the board 
not only to afford temporary care, but also to use special 
diligence to provide suitable homes for such children and 
to place them in families for adoption. 


Section 6888, Compiled Statutes, provides; that, 


“The agent of the Board of Control, acting under the instructions 
of the board, is hereby authorized to consent to the adoption of any 
child who has been committed to it by a court acting under the 
juvenile court law (chapter 16, article VII,) and such committal 
shall be held to be an order authorizing the Board of Control to 
consent to its adoption by any person or persons it deems fitted to 
become the guardian of such child.” 


Chapter 16, Article VIL above referred to is now 
Sections 1173-1194, both inclusive, of the Compiled Statutes 
1922 Ed. 


The order of Judge Chatt attached to his letter to Miss 
Nellie I. Stevens, written under date of July 29, 1922, con- 
tains the following: 


“It is further considered, ordered and adjudged by the Court that 
Bennie Robinson and Gerald Robinson should be, and hereby are 
committed to the State Home for Dependent Children located at Lin- 
coln, Nebraska, and that Ran Stanfield, Sheriff of Burt County, 
Nebraska be, and he hereby is ordered and directed to forthwith com- 
mit the said Bennie Robinson and Gerald Robinson to the Superin- 
raska, and deliver said delinquents as last named above to the said 
Superintendent for safe keeping in the manner provided by law, 
and a copy of this order shall be sufficient warrant therefor.” 


I am of the opinion that the above order read in con- 
nection with the provisions of statute above quoted, 
authorized the Board of Control to consent to the adoption 
of Gerald Robinson. 

, Yours truly, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
October 30, 1923. 
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BOARD OF CONTROL—PAYMENT OF JUDGMENTS 
AGAINST PUBLIC INSTITUTIONS. 


The state auditor may issue his warrant for the payment of a judg- 
ment against the funds in his hands belonging to a public insti- 
tution, which have been appropriated for the general purposes of 
defraying the expenses of such public institution. 


State Board of Control, 
Lincoln, Nebraska. 
Dear Sirs: 

In reply to the oral inquiry submitted by you to the 
office of the Attorney General requesting his opinion as 
to whether or not a certain judgment rendered by the 
District Court of Lancaster County, Nebraska, in favor 
of Alex Beck against the State of Nebraska for the sum 
of $730.45 on April 9th, 1928, for a reimbursement to 
the plaintiff upon certain expenditures of war tax assessed 
against the plaintiff upon bills of lading for materials 
used by the plaintiff as contractor in constructing a 
building for the State at the Norfolk, Nebraska, Asylum. 
may be legally paid out of the appropriation belonging 
to that institution, we direct your attention to Section 1110 
Compiled Statutes, 1922, which in part provides: 


“The court by which any judgment is rendered against the State 
shall certify the same to the auditor of public accounts, who shall 
pay the same from any special fund or appropriation applicable 
thereto, and if none such has been provided or made, then from 
any appropriations made to the department or institutions relating to 
which the cause of action arose.” 


We understand that you have an appropriation for the 
Norfolk Asylum in the nature of a cash fund and also 
another fund called general fund, to be used in maintaining 
such institution, and that you are in a position to use 
money out of these funds for the payment of this judg- 
ment without great public inconvenience or impair the 
normal operation of such institution. 
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We, therefore, are of the opinion that the state 
auditor may issue his warrant for the payment of such 
judgment and may draw the same against such funds 
now in his hands belonging to the Norfolk Asylum which 
have been appropriated for the purpose of defraying 
general expenses of such institution. 


Respectfully submitted, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
November 21, 1923. 


BOARD OF CONTROL—TRANSFER OF PRISONERS. 


When the Board of Control transfers a prisoner from the reforma- 
tory to the penitentiary it is done presumably for incorrigi- 
bility, and any prisoner so removed forfeits any good time 
allowance to which he could have been previously entitled. 


Honorable W. T. Fenton, Warden, 
Lancaster County, Nebraska, 


Dear Sir: 


In answer to your inquiry as to whether or not parties 
committed to the reformatory and afterwards removed 
to the penitentiary by order of the Board of Control, for- 
feit any good time allowance they have had at the 
time of the transfer, I will say that in my opinion they do. 


I assume that when the Board of Control transfers a 
prisoner from the reformatory to the penitentiary it is 
for incorrigibility and is done under the provisions of 
Section 7025, Compiled Statutes of Nebraska, 1922, which 
reads as follows: 


“The board of control may cause to be removed to the peniten- 
tiary any prisoner in said reformatory appearing to be incorrigible. 
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Any prisoner so removed shall forfeit any good time allowance to 
which he may have been previously entitled.” 


Yours truly, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 7, 1924. 


BOARD OF PARDONS AND PAROLES—INDETER- 
MINATE SENTENCE, JURISDICTION 


The board of pardons and paroles has no jurisdiction to grant a parole 
to a convict unless the minimum term fixed by law for the 
offense has expired. 


Mr. John Lenger, 

c/o M. L. Endres, Sheriff, 
Douglas County, 

Omaha, Nebr. 


Dear Sir: 


In reply to your recent inquiry concerning the right 
of a person, who has been sentenced to an indeterminate 
period of not less than eight years nor more than ten 
years in the penitentiary, if such person has a right to a 
hearing before the Board of Parons and Paroles at the 
expiration of ten months, you are informed that Section 
10248 provides as follows: 


“Every person over the age of eighteen years convicted of a 
felony or other crime punishable by imprisonment in the penitentiary 
excepting treason and crimes of violence or attempts at crimes of 
violence against the person of another shall if judgment be not 
suspended or a new trial granted be sentenced to the penitentiary, 
but the court imposing such sentence may in its discretion and pro- 
viding such person has not previously been confined in any peni- 
tentiary impose upon such person an indeterminate sentence. In 
passing such indeterminate sentence upon any such person so con- 
victed, the court may fix the terms of any indeterminate sentence 
which it desires provided the minimum term fixed by the court shall 
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not be less than the minimum term provided by law for the crime 
for which the person was convicted, nor the maximum term be 
greater than the maximum term provided by law for the crime 
for which the person was convicted. The release of any person 
sentenced to an indeterminate sentence is to be determined as here- 
inafter provided.” 


Section 10251 provides in part: 

“No such parole shall be granted in any case unless the mini- 
mum term fixed by law for the offense has expired.” 

Therefore in reply to your inquiry, it is our opinion 
that the Board of Pardons and Paroles would have no 
right to grant a parole to a person convicted of a felony 
until the expiration of the minimum sentence provided by 
the court has expired. 

Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
June 21, 1923. 


BOND—DEPUTY COUNTY TREASURER 


A deputy county treasurer is required to give a bond in the same 
sum as his principal. The county is not authorized to pay the 
premium on such bond. 


R. D. Flory, Esq., 
County Attorney of Boone County, 
Albion, Nebraska. 
Dear Sir: 

In answer to your letter of the 18th instant will say 
that Section 5056, Compiled Statutes, 1922, provides in 
part as follows: 


“Deputies shall, except as otherwise specifically provided, give 
bend in the same manner and for the same sum as their principals.” 
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If your county treasurer is required to give an official 
bond in the sum of $50,000, I am of the opinion that 
under the above quoted provision of statute, his deputy is 
required to give bond in a like amount. 


In the case of Riggs v. Miller, et al, 34 Neb. 666, it 
was held, construing the above quoted provision of statute, 
that a deputy sheriff is required to give a bond for the 
same amount as his principal. 


In the absence of a statutory provision authorizing the 
payment of the premium on a deputy treasurer’s bond b. 
the county, and I know of no such provision, the county 
is not authorized in my opinion to pay such premiun: 
It is possible that the deputy treasurer may furnish a 
personal bond and thus avoid the payment of any pre- 
mium. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
January 20, 1923. 


BONDS—PUBLIC OFFICIALS 


The civil administrative code provides that the several secretaries, 
deputies and assistants in each department shall give a bond. The 
word “assistant” applies only to such person as performs adminis- 
trative acts in such department. - 


Mr J. L. Mizer, 
Bureau of Securities, 
. State House, 
Lincoln, Nebraska. 
Dear Sir: 
In reply to your oral inquiry submitted to this 
department, inquiring if an examiner of the Bureau of 
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Securities is required under the provisions of the civil ad- 
mministrative code to givé bond, you are informed that Sec- 
tion 7251, Compiled Statutes of Nebraska, 1922, in refer- 
ring to the employees under the code, provides: 


“Each secretary, deputy and assistant in each department created 
by this act shall, before entering upon the discharge of the duties of 
his: office, give bond, with security to be approved by the governor, 
not less in any case than ten thousand dollars, conditioned for the 
faithful performance of his duties, which bond shall be filed in the 
office of the secretary of state.” 


Section 7246, Compiled Statutes of Nebraska, provides 
that the Governor shall have power to appoint such deputy, 
assistants, employees and. clerical help as shall be neces- 
sary or essential to the economical but efficient and proper 
enforcement and administration of the laws of the state, 
and shall fix the saiaries and prescribe the duties of such 
appointees. 


We consider the word “assistant” as used in Section 
7251, Compiled Statutes of Nebraska, 1922, to refer to the 
head of some division under a department of gover: nent 
provided for under the civil administrative code. ‘The 
duties of an examiner in the Bureau of Securities, aecord- 
ing to our understanding, would not make such person an 
assistant to the secretary of the Department of Trade and 
Commerce, inasmuch as the duties of such examiner do 
hot require such person to perform any of the official ad- 
ministrative acts of that department, but is more in the 
nature of an employee. 


Inasmuch as Section 7246, Compiled Statutes of Ne- 
brasko, 1922, provides that the Governor may also appoint 
such employees and clerical help necessary in each de- 
partment we are of the opinion that the governor may in 
his discretion require such employee to give bond. 


The purpose of requiring bond of an official or em- 
ployee is to protect the public against the misuse of public 
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funds which may come into the possession of such official 
or employee, and where an employee or official does not 
come into possession of public funds we can see no par- 
ticular reason for the giving of a bond. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
June 24, 1924. 


BONDS—PURCHASE OF GROUND FOR PARKS 


A city of the second class may issue park bonds under the pro- 
visions of Section 4490 and 4491, or it may issue such bonds 
under the provisions of Section 4332 to 4886, inclusive, Compiled 
Statutes of Nebraska, 1922. 


Stiner & Boslaugh, 
Attorneys at Law, 
Hastings, Nebr. 


Gentlemen: 


In answer to your letter of inquiry of the 25th instant 
will say that in my opinion state park bonds may be is- 
sued by a city of the second class under the provisions of 
Sections 4490 and 4491, Compiled Statutes of Nebraska 
for 1922. I think such bonds may also be issued under 
the provisions of Sections 4832 and 4336 inclusive of the 
Compiled Statutes of Nebraska for 1922. In other words 
I think the two Acts are cumulative. The matter seems 
to be analagous to that in the case of State, ex rel. City of 
Red Cloud v. Seare, reported in 76 Nebraska at page 272, 
in which it is said: 

“Cities of the second class and villages in this state have the 
option to vote bonds to the amount of 5 per cent of the assessed 


valuation of their taxable property to establish a heating or light- 
ing system, under the provisions of sections 1-5, art. V. ch, 14a, 
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Comp. St. 1903, or limit the amount of such bonds to 2% per cent 
of such valuation by proceeding under chapter 33, laws 1905.” 


Very respectfully, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General, 
January 26, 1923. 


BOUNTIES—COYOTES 


Mr. C. R. Hacker, 
County Clerk, 
Auburn, Nebraska. 
Dear Sir: 

You state in your letter of June 26th that at the 
November election held in 1882 the electors of Nemaha 
county voted to adopt the provision of law pertaining 
to the payment of bounties on wolves, coyotes, ete. You 
refer to the act of the legislature of 1877. Are you 
not in error as to the date of this act and do you not 
refer to the law of 1879? 

Under the provisions of Section 396, Compiled Stat- 
utes, 1922, which refers back to the law of 1879, it is pro- 
vided that it shall be the duty of the county board to pre- 
sent the prayer of the petition therein mentioned to the 
electors of the county, and under the provisions of -Sec- 
tion 397, Compiled Statutes, 1922, provides that if the ma- 
jority of the votes cast at the election are in favor of the 
bounty the same shall be in effect after ninety days fol- 
lowing the election. Under the provision of the law it 
would therefore seem if the electors voted for the adoption 
of the bounty the same would be in effect ninety days after 
the election. It also seems that your county board has 
considered the election as valid and for many years has 
heen paying the bounty. 
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If it is desired to no longer pay bounties we believe 
that there would have to be a revocation of the former 
act and that it would have to be revoked in the manner 
provided in Section 396, Compiled Statutes, 1922, and 
that until revocation the bounty would be in force. Inas- 
inuch as the amendment to the law increased the payment 
for bounties, some person might attempt to restrain pay- 
ment of the bounty by injunction. proceedings. We do not 
delieve such action would be successful and until it is 
taken the board is justified in paying bounties. 


Very truly ‘yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 27, 1923. 


vr 
BOVINE TUBERCULOSIS—ERADICATION 


Petition for state aid for eradication of tuberculosis in cattle must 
state the facts required by statute to justify state aid. 


Depariment of Agriculture, 
State House, 
Lincoln, Nebraska. 


Gentlemen: 


Your letter of September 11th contains three inquiries, 
the answers to which depend upon the construction of , 
Chapter 11, Laws of 1923, and sections of the Compiled 
Statutes, 1923; beginning with Section 7628. 


You state that a certain petiticn has been filed in 
your office by the owners of cattle in Polk county, Ne- 
braska, asking for state aid in the eradication of tubercu- 
losis under the county area plan. : 


You first inquire whether or not the petition as sub- 
mitted to you is sufficient. From your letter it appears 
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that if a properly authenticated petition signed by 51 per 
munity it is proposed to give this aid. This seems a ma- 
terial defect to us. It appears there is nothing in the pe- 
tition to indicate that 51 per cent of the breeding cattle 
owners, who also represent 51 per cent or. more of the 
breeding cattle of the county as shown by the assessov’s 
reports, have signed the petition. We believe that the 
petition should be proven by affidavits showing these facts 
before you would be justified in saying that the required 
representation had signed the petition. The statute says 
nothing as to the qualifications of signers who have pre- 
viously had their cattle tested. The requirement seems to - 
be the one we have just suggested. Hence, we would feel 
that if a properly authenticated petition signed by 51 per 
cent of the owners and representing 51 per cent of the 
described cattle were obtained it would be proper to sub- 
mit the matter to your department, but the petition in 
question does not seem to meet these requirements. 


You also inquire whether or not any part of the ap- 
propriation outside of the 15 per cent is available for dairy 
herds outside of areas organized outside the area plan. 
We call your attention to Section 7634, Compiled Statutes, 
1922, which indicates that dairy herds are within the de- 
scription of the cattle coming under this law. Under the 
last provision of section 1, chapter 11, Laws 1923, it is 
provided that not to exceed 15 per cent of the fund ap- 
propriated for tubercular eradication shall be expended 
for the purposes of accredited herd work outside of coun- 
ties operating under the county area plan, and seems to 
authorize the expenditure up to 15 per cent of the ap- 
propriation. 

Very truly yours, 
0. 8. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
September 18, 1923. 
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BOVINE TUBERCULOSIS LAW—COMPENSATION 


Conditions pertaining to compensation for animals condemned under 
operation of Bovine Tuberculosis Law. 


Hon. Grant Shumway, 
Deputy Secretary, 
Department of Agriculture, 
State House, 

Lincoln, Nebraska. 


Dear Sir: 


You ask for an interpretation of House Roll 584, 
being Chapter 11, page 102, Session Laws of Nebraska, 
1923, and particularly as to the following interrogatories: 


1. Shall the individual test, the one first made, be considered 
the initial test of this herd? 


2. Is the first test under the area plan to be considered the 
initial test of this herd? 


3. Is the herd owner thereby entitled to receive both indem- 
nities should there be a re-actors? 


Referring to the first interrogatory, we are inclined 
to believe that as to persons who have their cattle tested 
under the area plan, that the first test upon which they 
might rely would ‘be the first test given under the opera- 
tion of the area plan for tuberculosis testing. As to those 
who do not have their cattle tested according to the 
area plan we would say that we have some doubt if they 
fail to have their cattle tested prior to the adoption of the 
area plan. We would be inclined to believe that the area 
plan is intended merely to exclude such herd from obtain- 
ing compensation that does not come within the area plan, 
and that the law permits the quarantine of each herd 
as provided by law, and possibly without compensation 
where they fail to come within the area testing law. 


As to those cattle which were tested prior to the 
adoption of the area plan we would say that we believe 
the owners of these animals would have a valid claim 
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for compensation according to the provision of the tu- 
berculosis law where the area plan has not been adopted. 


It would therefore seem persons who are attempting 
to collect compensation under the provisions of Chapter 11, 
Session Laws of Nebraska, 1923, would have to have thei: 
animals tested under the ‘provisoins of that Act in order 
to have an initial test followed by a re-test in order to 
entitle them to compensation. 


What we have just said in reply to your first inter- 
rogatory would seem also to answer your second in- 
quiry. 

Answering your interrogatory number three, we would 
say that we do not believe that the herd owners would 
be entitled to receive both indemnities as provided unde. 
the old law, and as set forth in the new area test law. 
Section 2 of the Act, referring to the fact that under the 
initial test no indemnity may be paid by the state, indi- 
cates that the initial test referred to therein is the initial 
test under Chapter 11, Session Laws of Nebraska, 1922— 
the area test plan. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
May 24, 1924. 


BOVINE TUBERCULOSIS LAW—PENALTY 


The penalty provided by Section 7296, Compiled Statutes for 1922 
applies in cases where cattle are quarantined under Section 1, 
House Roll 584, Chapter 11, Laws of 1923, if the owner wilfully 
refuses to comply with said section and violates Section 7296. 
It can be inferred from the law that the intention is to extend 
the quarantine until said cattle have been tested unless the 
owners by affidavit signify they are marketing cattle and will 
be shipped within one hundred and fifty days after notice of 
quarantine. 
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Mr. Mark Timm, 
President, Polk County Farm Bureau, 
Osceola, Nebraska. 


Dear Mr. Timm: 
In your letter of inquiry of today you say: 


“Under Section 1 of the House Roll 584 before recent session of 
Legislature, there have been placed under quarantine several herds _ 
of cattle in Polk County, Nebraska in compliance with this provision: 


‘Whenever 75% or more of the breeding herds in any county 
or township of- said county shall have been tested under the county 
area plan, and there remains one or more herds of breeding cattle 
untested in said county, the Department of Agriculture shall have 
power and shall quarantine such herd or herds on the premises 
where located until such herd or herds have submitted to a tuber- 
culin test, or otherwise if the owner will sign by addifavit that said 
breeding cattle shall be marketing cattle and will be shipped , out 
within one hundred fifty days after such notice of quarantine ap- 
proved by the Department of Agriculture.’ 


The one hundred fifty days has about expired. There is no 
penalty provided in the House Roll mentioned, but Section 7296 of 
the Revised Statutes of 1922 is as follows: 


‘Penalty for Harboring Diseased Animals.—“Any person who 
shall violate any quarantine regulation established by the Depart- 
ment of Agriculture or who shall knowingly harbor or sell an animal 
afflicted with infectious or contagious disease shall, upon conviction, 
be fined not less than $50.00 nor more than $1,000.00 for each 
offense.’ . 


Interrogatory 1. Does the penalty provided ‘in Section 7296 
apply with relation to cattle in quarantine under the tubercular 
law as herein provided? 


Interrogatory 2. If so, what manner of procedure is necessary, 
and if not, what manner of procedure shall be followed with rela- 
tion to such herds? 


Under the quarantine he must either have these cattle tested 
in one hundred fifty days or make an affidavit that they are mar- 
keting cattle. At the end of one hundred fifty days, if he does 
neither, what. becomes of the quarantine? Shall it be indefinitely 
extended, thereby creating and continuing to create the possibility of 
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a menace, or does the penalty provided in the Section mentioned 
become immediately operative against the individual as a violation 
of quarantine restrictions?” 


Answering your first question will state that in my 
opinion Section 7296 would apply if the owner of said 
cattle refused to comply with Section 1 of House Roll 
584, and knowingly and wilfully violated said Section 7296. 


Answering your second inquiry will state that prose- 
cution could be brought in such cases. 


Answering the last paragraph of your letter, permit 
me to suggest that the statute is|not entirely clear as to 
its meaning and intent on the subject of the quarantine 
continuing after the end of one hundred and fifty days, 
and while this question may require a court decision yet 
one in my opinion would be justified in inferring from 
the language of said statute that| the intent is to extend 
the quarantine until said cattle have been submitted to 
a tuberculin test, unless the owner signify by affidavit 
that said breeding cattle are marketing cattle, and will 
be shipped out within one hundred and fifty days after 
such notice of quarantine. 


Trusting that this will sufficiently answer your in- 
quiries, and assuring you that we desire to be of every 
service possible, and are glad to co-operate when possible 
in this valuable and necessary work which you are doing, 
I am 

Yours respectfully, 


O. 8S. SPILLMAN, 
Attorney General. 
April 21, 1924. 


OPINIONS 148 


BOXING—LICENSE 
Only certain corporations may secure license to hold boxing exhibitions. 


Mr. M. R. Shradev, 

State Boxing Commissioner, 
State House, 

Lincoln, Nebraska: 


Dear Sir: 


Under date of September 4th you inquire as to 
whether certain organizations may lawfully hold boxing 
exhibitions under the state law. 


The state law provides that only corporations having 
been in existence at least one year may be issued licenses. 
It seems therefore that any corporation answering the de- 
scription of corporations referred to in the boxing law may 
receive a license. 


You particularly call our attention to the St. Mihiel 
Post No. 247 of the Veterans of Foreign Wars and the 
Lee Forby Camp of Spanish War Veterans, which you say 
have submitted evidence, proving that they have charters 
from National Associations of the same name, which has 
organized the subsidiary or auxiliary bodies at Omaha. 


Section 504, Compiled Statutes of Nebraska, 1922, is 
a statute which provides that all state, grand, supreme, 
national, secret, fraternal, benevolent or charitable orders, 
lodges, organizations, societies or other bodies issuing char- 
ters to and having subordinate or auxiliary orders, etc., 
within this statute, and naming a great many of them, are 
made and declared corporations in the state. 


If these orders have been in existence for the requisite 
time, and come within the provisions of this section by 
being subsidiary or auxiliary bodies of orders as defined 
by this section it will be a corporation within the purview 
of the boxing law in our opinion. 

You call our attention to the Fireman’s Relief As- 
sociation, which is not an incorporated body and which ap- 
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parently does not come within the provisions of Section 
504. We regret to state that in our opinion this body 
does not seem to answer the description of the corporations 
which may be licensed under the boxing law. We regret 
to take this position in regard to this association, but the 
law seems to leave us no other recourse. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 5, 1924. 


BOXING—TAX 


Deduction of the State Tax on boxing from receipts is governed by 
the conditions under which the matter is conducted. 


Mr. M. R. Shrader, 
Boxing Commissioner, 
Lincoln, Nebraska. 
Dear Sir: 4 

You inquire whether or not the state tax of five per 
cent on boxing shows shall be applied on the total gross 
’ receipts, and whether or not the five per cent shall be 
based upon the federal government tax collected at the 
time of the sale of the tickets, and whether or not this 
tax for the federal government is considered a part of the 
total gross receipts upon which the state tax should be 
based. 


We would say that this matter is unsettled. If. the 
promoters of the show charge a fixed sum per ticket and 
agree to personally pay the federal tax, we would feel 
inclined to say that the gross receipts. would consist of 
the amount realized from the sale of the tickets, the tax 
to be paid not out of sales of tickets but by the promoters. 
If, on the other hand, the promoters collect in addition 
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to the ticket charge the federal tax, we would say that 
the collection of the additional amount for tax is no part 
of the gross receipts. It is merely collected in addition 
to the fixed charge in order to pay the government tax. 
The five per cent collected by the state should be con- 
fined to the charge made for the ticket. In other words, 
the assumption of the payment of the federal tax by 
the promoters out of the fixed charge for the ticket might 
permit the collection of the five per cent tax by the state. 
but the collection of the federal tax by the promoters in 
addition to the fixed charge for the ticket would not en- 
title the state to collect the five per cent tax except on 
the fixed charge for the ticket exclusive of the federal tax. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 


October 3, 1928. 


BOXING MATCHES—MONEY FORFEITED BY 
CONTESTANT 
It is permissible to allow the licensee to retain the money, which 
the referee holds the contestant shall not receive, because he 
did not give an honest exhibition of his skill. 


T'o His Fexcellency, 
Charles W. Bryan, 

Governor. 

Sir: 

In conformity with your request, I have examined 
the provisions of statute governing boxing matches, with 
special reference to the disposition to be made of the 
money which a contestant at such a match is to receive, 
where it is determined by the referee or the Department of 
Public Welfare that he did not have an honest exhibition 
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of his skill, and for that reason his services shall not be 
remunerated. 

I have come to the conclusion from such examination, 
that the state has no interest in the money collected from 
the spectators of such a contest other than such a percent- 
age of the total gross receipts of such a match, as is given 
it under the provisions of Section 8308, Compiled Stat- 
utes, which provides that a licensee conducting or holding 
such contest shall pay to the Department of Public Wel- 
fare a tax of five per cent of the total gross receipts of 
such match, and further provides: 

«“* * * that if such match or exhibition is conducted as an in- 
cidental feature in any event or entertainment of a different char- 
acter, such portion of the total receipts shall be paid to the state 
as the department may determine, * * *” 

This being true, I am of the opinion that it is per- 
missible to allow the licensee to retain the money, which. 
the referee or the department held the contestant shall not 
receive, because he did not give an honest exhibition of 
his skill. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
March 24, 1924. 


BUDGET—SUPPLEMENTAL, PRESENTATION 


The incoming governor has fifteen calendar days to prepare and 
present a supplementary budget to the legislature. 


Hon. Charles W. Bryan, 
Governor, 
Lincoln, Nebr. 
Dear Sir: 
In answer to your inquiry whether the provision con- 
tained in Section 7269 of the Compiled Statutes of Ne- 
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braska, 1922 edition, which gives an incoming Governor 
fifteen days in which to review the budget as prepared and 
delivered by his predecessor is to be construed as meaning 
fifteen legislative days or fifteen calendar days, will say 
that in my opinion the time granted is fifteen calendar 
days. 

Permit me to add that the statutory limitation to 
fifteen days of the time within which to submit a supple- 
mentary budget is directory rather than mandatory, and 
if for any reason the incoming Governor is unavoidably 
prevented from proposing a supplementary budget, he may 
do so at as early a date thereafter as practicable. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
January 12, 1923. 


BUREAU OF SECURITIES—AUTHORIZATION 
ORDER 

The Bureau of Securities may exercise discretion in giving an author- 
ization order. 

Mr. W. J. McNichols, 

Bureau of Securities, 

State House, 

Lincoln, Nebraska. 

Dear Sir: 

In reply to the inquiry submitted by you as to whether 
or not the Bureau of Securities may extend an authoriza- 
tion order permitting the corporation to issue for sale in 
the State of Nebraska beyond the period of one year, you 
are informed that Section 8120, Compiled Statutes of 
Nebraska, 1922, in part provides: 

“The department shall issue to the applicant such written order 
as the department may in its discretion deem necessary, essential and 
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expedient in the existing case, authorizing for the period of one year 
from the date of entry of such order, the issuance or sale of securi- 
ties described and requested in the application * * *.” 

It is our opinion that under the terms of the statute 
and jurisdiction of the department, such authorization 
order for the issuance or sale of securities within the State 
of Nebraska is limited to one year from the date of enter- 
ing such order, and if an applicant company desires to is- 
sue, sell or otherwise dispose of its securities after the ex- 
piration of the time fixed in such authorization order that 
it is necessary for such applicant company to make a new 
or amended application and secure from the Bureau of 
Securities, Department of Trade and Commerce, a new 
authorization order. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
August 11, 1924. : 


CEMETERIES—REMOVAL OF BODIES. 
Mr. L. M. Steburg, 
Arnold, Nebraska. 
Dear Sir: : 
You inquire what the law is relative to the moving of 
a body in a cemetery from one lot to another? It appears 
that a son-in-law is now objecting to the removal. 
Section 9862, Compiled Statutes of Nebraska, 1922, 
makes it unlawful for any person to disinter or remove a 
body, with certain exceptions. Among the exceptions 
which possibly apply to your case are that this law does 
not apply to and is not to be construed to prevent the 
officers of any lawfully constituted cemetery, while act- 
ing under the direction of its board of trustees, from re- 
moving the bodies or the remains thereof, from one place 
of burial to another, and also that it shall not apply to 
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nor prevent any person or persons from removing the 
. bodies or the remains thereof, of their relatives or intimate 
friends, from one place of burial to another, provided, 
however, in case such last mentioned burial had been in 
any lawfully constituted cemetery, consent for such re- 
moval shall be obtained from the lawfully constituted 
authorities thereof. 

_ While the matter is not free from doubt, and some 
trouble might be caused if the son-in-law owns the lot 
upon which the body is placed, and objects to trespassing 
upon the lot, yet, if the cemetery association consents to 
the removal, if I were the relatives, I think I would take 
a chance on prosecution being instituted. If the son-in- 
law objects, if I were a party to the matter, I might be 
inclined to procure a restraining order for the removal of 
the body after the consent of the cemetery association was 
obtained. = 

Yours very truly, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 24, 1924. 


CHIROPRACTIC—QUALIFICATIONS OF 
PRACTITIONER 

The Department of Public Welfare is justified in insisting upon the 
applicant, for a license to practice chiropractic, having a prece- 
dent educational training equivalent to a four year high school 
course. 

Mr. H. H. Aniles, 

Secretary Department of Public Welfare, 

State House, 

Lincoln, Nebraska. 

Dear Sir: 
You call my attention to the provisions of the second. 

subdivision of Section 8181, Compiled Statutes of Nebraska, 
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1922 Edition, as amended by House Roll No. 280, Laws of 
1923, which reads as follows: . 


“That date of applicant’s diploma and evidence that such diploma 
was granted on personal attendance and completion of a course in a 
reputable chiropractic school, and said course to be preceded by an 
educational training equivalent to that of a regular four year high 
school course.” 


and inquire whether you will be justified in insisting upon 
the applicant for license in addition to his professional 
training having a precedent educational training equivalent 
to a regular four year high school course. In answer to 
your question permit me to say that in the opinion of this 
department you are justified in insisting upon the statutory 
qualification of a precedent educational training equiva- 
lent to a four year high school course, unless and until 
some court of competent jurisdiction decides otherwise. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 5, 1923. 


CITIES—COST OF DISPOSAL PLANT 


The erection of a sewage disposal plant is a general improvement, 
the cost of which cannot be levied upon real estate by special 
assessment for benefits. 


Hon. C. F. Beushausen, - 
House of Representatives, 
Lincoln, Nebraska. 


Dear Sir: 
In answer to the question propounded in your letter 
of the 16th instant I will say that the case to which you 


refer, reported in 191 N. W. 438, is the case of Hurd v. 
Sanitary Sewer Dist. No. 1 of Harvard. 
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In that case Hurd and others appealed from an assess- 
ment made against their property for sewer purposes, and 
the court held that, although the law was not unconsti- 
tutional, 

“The erection of a sewage disposal plant is a general improve- 


ment, the cost of which cannot be levied upon real estate by special 
assessment for benefits. 


“The cost of main sewers in excess of special benefits can only 
be paid for by means of general taxation.” 


In that case there was an objection to the assessment 
as made. I take it from your statement that no objec- 
tions to the assessment were made, or if made, no appeal 
was taken to the district court. If such is the fact, I am 
of the opinion that the property owners are probably with- 
out remedy at this time to raise the question of the validity 
of the assessments. 

Yours very truly, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 17, 1923. 


CITIES—LEGAL ADVISOR OF PARK BOARD 
The city attorney is legal advisor of the park board of the city. 


Mr. W. A. Anderson, 
Bow. 122, 
Ord, Nebr. 


Dear Sir: 


In answer to your letter of inquiry of the 5th instant, 
permit me to say that I know of no reason why the city 
attorney of the city of Ord is not the legal advisor of the 
members of its park board. The park belongs to the city 
and as the members are appointed by virtue of an ordinance 
passed by the city council, and the tax levied to maintain 
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the park is a municipal tax, it appears therefore to me 
that the city attorney may very properly be regarded as 
the legal advisor of the park board of the city. 


In answer to the questions you ask regarding validity 
of a contract made by the park board with Mr. Shirley, 
while he was a member of the park board for the care of 
the park, I will say that I do not find where the precise 
question involved has been passed upon by the courts of 
this state, and it is therefore a matter which may be con- 
sidered as somewhat in doubt. I have very serious doubts 
whether the contract could lawfully be made with Mr. 
Shirley, while he was still a member of the park board, 
and as I viewed it, a city officer. 


Section 4326, Compiled Statutes of Nebraska, 1922 
edition, provides that: 


“No officer of any city or village shall be interested, directly or 
indirectly, in any contract to whicl: the corporation, or any one for 
its benefit, is a party; and any such interest in any such contract 
shall avoid the obligation thereof on the purt of such corporation, nor 
shall any officer receive any pay or perquisites from the city other 
than his salary, as fixed by ordinance and this chapter.” 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 7, 1923. 
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CITIES—PAVING OF STREETS—STATE AND 
FEDERAL AID. 


A city may receive state and federal aid to pave its streets, provided 
the streets form part of a state highway. 


Mr. J. G. Thompson, 
County, Attorney, 
Harlan County, 
Alma, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 28th ult., 
I will say that I understand a city may get state and 
federal aid to pave its streets, provided the streets form 
part of a state highway. The application for it should 
be made to the Department of Public Works, and before 
the aid is furnished the project must meet with the ap- 
proval of that department. 


I do not find any provisions of statute which author- 
izes in express terms a city to enter into a contract with, 
the county for paving by which it obligates itself to repay 
the county for money furnished by the latter. Chapter 
128, Session Laws of 1923, provides that a county may 
assist in paving any part of a state highway outside the 
corporate limits of cities or villages. 

I return herewith copy of petition transmitted with 
your letter. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney |General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
January 7, 1924. 
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CITY ATTORNEY—LAW ENFORCEMENT 


A city attorney may file complaint for violation of the liquor law 
under the city ordinance or state statute, but prosecution and 
conviction under one does not bar prosecution under the other. 


Rev. F. A. High, 

State Superintendent, 
Anti-Saloon League of Nebraska, 
Lincoln, Nebraska, 


Dear Mr. High: 


You inquire if a police judge in a liquor prosecution 
must proceed under the state statute instead of under an 
ordinance, which provides a lesser penalty than the state 
statute, and where the city council has failed to enact or- 
dinances in compliance with the liquor law, as required by 
Section 3287, Compiled Statutes for 1922. 


In reply will state that I find no authority, which 
prevents the prosecuting attorney from filing his complaint 
under either the statute or the ordinance, and the court 
would proceed accordingly. It is my opinion, however, that. 
a prosecution and conviction under the city ordinance does 
not bar a prosecution under the statute. 


To hold that it did bar such prosecution might result 
in. virtually nullifying the statute, where the penalty pro- 
vided by the city ordinance is merely a nominal fine or small 
as compared with the penalty of the statute. In support of 
this opinion, I refer you to Koch vs. State, 53 Ohio State 
Reports 433, wherein the court said: 

“A former conviction before a mayor for the violation of an 


ordinance is not a bar to the prosecution of an information charging 
the same act as a violation of a statute.” 


In this case the defendant pleaded in bar a former con- 
viction under the ordinance and a demurrer was sustained 
to his pleading. This rule is supported in 


Town of Neola vs Reichart, 109 N. W. 5. 
Bloomfield vs. Trimble, 54 Ta. 399. 
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Minn. vs. Lee, 29 Minn. 445. 
Robins vs. People, 95 Tl. 176. 
Cooley’s Constitutional Limitations 239. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
November 2, 1923 


CITY SCHOOLS—MEMBERS—BOARD OF EDUGA- 
TION—VACANCY. 
Vacancies in the office of members of the board of education of city 
schools become vacant by the death, resignation or removal from 


office, or removal or absence from the district for a continuous 
period of sixty days. 


Hon. John M. Matzen, 
State Superintendent. 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether the provisions of Section 6331. 
Compiled Statutes, 1922 edition, which provides: 

“Every school district office shall become vacant by the death, 
resignation or removal from office, or removal from the district of the 


incumbent, or by his absence from the district for a continuous period 
of sixty days at one time.” 


are applicable to members of the board of education in a 
school district containing a city of the second class. 


In my opinion they are. I find no special statutory 
provision as to what circumstances create a vacancy in the 
office of a member of the board of education, and in the 
absence of any special provisions, I am of the opinion that 
the general provisions apply. 

In the case of Kockrow vs Whisenand it was held that 


the provisions of Section 6300, Compiled Statutes, which is 
a part of Article 3 of the school law were applicable in the 
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case of a city school district. (Decided by the Supreme 
Court of Nebraska on February 28, 1911). By a parity of 
reason it occurs to me that the provisions of Section 6331, 
Compiled Statutes are also applicable in the case of a city 
school district. 
Yours truly, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 21, 1924. 


CITY TREASURER—CUSTODIAN OF FUNDS. 


The city treasurer is the custodian of all money belonging to the city. 


Mr. Ivan D. Evans, 
County Attorney, 
Thedford, Nebraska. 


Dear Sir: 


In your letter of inquiry under date of October 9, 
1923, vou say: “The question has been presented to the 
writer by the county treasurer of our county and also the 
village trustees of the village of Thedford, as to the man- 
ner in which the monies accumulating in the village water 
bond sinking fund should be handled. 


“= * * an annual levy of taxes to create a sinking 
fund is being made and accumulating in another and 
different fund. 


“Should this fund be turned over to the village treas- 
urer or retained by the county treasurer?” 


Your question, I think, is answered by the provisions 
of statute. 


Section 4323, Compiled Statutes of Nebraska, 1922 
Edition, provides among other things that “The treasurer 
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of each city and village shall. be the custodian of all 
money belonging to the corporation.” 


Section 4570, Compiled Statutes of Nebraska, 1922 
Edition, provides that “The treasurer of the county shall 
pay over on demand to the treasurer of any city or village 
all money received by him arising from taxes levied -belong- 
ing to such city or village.” 


And Section 6039, Compiled Statutes, 1922 Edition, 
provides that “The county treasurer shall report and 
pay over the amount of taxes and special assessments due 
io towns, districts, cities, villages, corporations and per- 
sons, collected by him, when demanded by the proper 
authorities or persons.” : 


Construing the provisions of the statute last above 
quoted the Supreme Court of this state has said. 

“Where a county treasurer has collected and holds in his hands. 
monies belonging to a city, and upon demand of the treasurer of 


such city refuses to pay the same, he may be compelled by mandamus 
to make such paymem.” (State v. Roderick, 23 Neb, 505.) 


Section 4324, Compiled Statutes of Nebraska, 1922 
Kidition, provides among other thing that “The treasurer 
shall be required to keep at all times on deposit for safe- 
keeping in the state or national bank doing business in the 
city or village, and of approved and responsible standing, 
the amount of monies in his hands collected and held by 
him as such city or village treasurer.” 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 11, 1923. 
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CITIES OF SECOND CLASS—DRAINAGE— 
RIGHT-OF-WAY 


A city of the second class if it begins a drain within the corporate 
limits may if necessary provide an outlet beyond the corporate 
limits for such drain. 


Mr. A. E. Gates, 
Genoa, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 2nd inst., I 
will say that the question which you propound is not alto- 
gether free from doubt owing to the fact that a part of the 
street of which you speak, lies outside the corporate limits of 
your village. ‘The statutes however, authorize cities of the 
second class, and I understand Genoa belongs to that class, 


“to construct and keep in repair, drains.’’ (Section 4208 Compiled 
Statutes Nebraska 1922.) 


and Section 4218 Compiled Statutes Nebraska 1922, pro- 
vides that: 


“In case of the refusal of the owner or owners or claimant or 
claimants of any lands or any right of way, or any easement in any 
lands through which cities of the second class having less than five 
thousand inhabitants propose to construct any sewer or drain or any 
outlet for any sewer or drain, to allow the passage thereof, the city 
proposing to construct such sewer or drain and desiring the right of 
way may present to the judge of the county in which such lands are 
situated a petition describing the lands to be crossed, the size of the 
sewer or ditch, the amount of the land that will be taken, if any, and 
setting forth the names of the parties interested in the lands to be 
crossed, and praying for the appointment of five disinterested free- 
holders of said county to ascertain the compensation to be made to 
such owrers or parties interested. Upon the filing of the petition 
the same proceedings for condemnation of such right of way shall be 
had as is provided by law for the condemnation of rights of way for 
railroad corporations; and the same provisions of law providing for 
the condemnation of right of way for railroad corporations, the pay- 
ment of damages and the rights of appeal shall be applicable to sewers 
and drains in the said cities of the second class as described in this 
section. ” 


OPINIONS 159 


Construing the above quoted provisions of statute al- 
together, I am of the opinion that your city may if it be- 
gins a drain within the corporate limits of the city and it 
is necessary to provide an outlet outside the corporate 
limits, appropriate land for the purpose of providing an 
outlet for the drain under the provisions of Section 4218 
above quoted. 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 4, 1924. 


CITIES AND VILLAGES—POWER TO CONTRACT 


Any city of the second class, or village, may enter into a contract 
for the furnishing of electricity, power, steam or other product of 
any system or plant owned by it. 


Mr. J. M. Mohney, 
Attorney at Law, 
Edison, Nebraska. 


Dear Sir: 


In answer to the question you ask in your letter of 
the 26th instant, I will say that Section 4317, Compiled 
Statutes of Nebraska, 1922 Ed., provides among other 
things: 


“Any city of the second class, or village, is hereby authorized and 
empowered to enter into a contract for the furnishing of electricity, 
power, steam or other product of any system or plant, owned and 
operated by such city or village to any person or corporation, if the 
furnishing of such electricity, power, steam, or other product shall 
not interfere with the proper purposes for which the lighting, heating, 
waterworks or other plant of such city or village was intended. * * * 


“Nothing herein shall be construed as granting power to any city 
of the second class or village to construct and maintain transmission 
lines outside of such city or village for the purpose of selling elec- 
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tricity, power, steam, or other product of its plant to another munici- 
.pality or the residents therein.” 


Construing the above quoted provisions of the Statute, 
I am of the opinion that the village may contract to furnish 
electricity to outside parties, provided the furnishing of the 
electricity contracted for does not interfere with the proper 
purposes for which the village electric power plant was 
intended, and provided further that the village is not re- 
quired to construct or maintain transmission lines outside 
its own boundaries. 


Very truly yours, 
O..S. SPILLMAN, 


Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
December 28, 1923. 


CITIES AND VILLAGES—POWER TO ENGAGE 
IN BUSINESS. 


Cities and villages only have such powers as are given them either 
expressly by statute or by necessary implication. 


Mr. F. W. Meyer, 
Harrison, Nebraska. 


Dear Sir: 


You ask for an opinion from this department, as to 
whether the Village of Harrison can engage in the business 
of selling distillate at retail to the inhabitants of the 
village and others for use as fuel. : 


I doubt the legal right of the village to engage in 
the business of selling distillate at retail. Cities and 
villages only have such powers as are given them cither 
expressly or by necessary implication by statute, and I 
know of no statutory provision which gives a village such 
power. 3 
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In the case of Conswmers Coal Vo. v. City of Lincoln, 
the Supreme Court of Nebraska held: 


“The power conferred by the Lincoln charter ‘to purchase, con- 
struct and otherwise acquire, own and operate gas and electric plants 
and properties for the manufacture and distribution of gas, heat 
and electricity for the purpose of supplying the city and the inhabi- 
tants thereof with such service and utilities, does not include by 
implication authority to the council to establish and maintain a fuel 
yard for the purchase and sale of fuel at retail to such inhabitants, 
in competition with private enterprises. Ordinance to that end 
declared invalid.” 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 19, 1924. 


CLAIMS—APPROPRIATIONS. 


Work contracted for and done in one biennium can not be paid for 
out of the appropriation made for the ensuing biennium. 


Mr. George HL. Johnson, 
wincoln, Nebraska. 


Dear Sir: 
You say: 


“The records of the Department of Public Works show ihat 
Governor Bryan since he has come into office has made additions 
to the contracts let by the previous administration in the sum cf 
$938,610.86. A part of this increase was made while I was working 
under Governor Bryan, and part since I left the office. However, 
practically all of the work on the above increases has already been 
done, or will be done after July 1 of this year. 


“T would like to know after these contracts have been let and 
definite quantities shown in the contracts, if such increases to the 
contracts would be classed as an obligation under the biennium of 
1921-1922, or should they be classed as an obligation under the 
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present biennium and be paid for out of the present appropria- 
tion.” ‘ 


Permit me to say in answer to your question, that 
under the rule laid down in the case of State ex rel West- 
ern Bridge and Construction Company v. Marsh, et al, 
recently decided by the Supreme Court, such part of the 
work on such additions as was done prior to July 1, 
1923, is not payable out of the appropriation made for the. 
present biennium, but I know of no reason why work done 
on such additions during the present biennium may not 
be paid for out of the appropriation for this biennium 
even though the additions were ordered or contracted 
for prior to July 1, 19238. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
December 5, 1923. 


CLAIMS AGAINST COUNTY—PAYMENT 
Warrants to pay expense incurred during the year 1923 should be 
paid out of the levy for that year. 

Hon. W. H. Smith, 
Tax Commissioner, 
Lincoln, Nebr. 
Dear Sir: 


You submit to this department for answer a letter 
received by you from I. L. Woodward, County Clerk of 
Keith County, in which he asks: 

“Will you advise us just” how we should handle our county war- 


rants after the estimate is made in January. Should we draw on the 
‘estimate 1925 or continue on the levy for 1924.” 


In answer to Mr. Woodward’s question, I will say: 
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1. That if the warrant is to pay some expense incurred 
during the year 1924, I am of the opinion it should be 
drawn on the 1924 levy. 


2. If all expenses incurred during 1924 and payable 
out of a certain fund have been paid, and there is an unex- 
pended balance belonging to that fund remaining in the 
treasury, I believe warrants may be drawn against that 
fund up to the full amount of the unexpected balance to 
defray like expenses for the current year. 


3. I am of the opinion that no warrants should be 
drawn against any fund raised, and appropriated to pay 
expenses for the year 1924 to defray expenses for the year 
1925, unless there is an unexpended balance in said fund out 
of which to pay said warrants after allowing for the pay- 
ment of all claims for the year 1924, that are properly pay- 
able out of said fund. 


4. I do not believe any warrants should be drawn 
against the appropriation for 1925 to pay expenses incur- 
red in 1924, unless the language of the appropriation shows 
that it was intended to be used to defray expenses for 
prior years, or it clearly appears there is enough money 
in the appropriation to pay all claims for the current year 
properly payable out of same in addition to the amount of 
the warrant allowed to defray expenses incurred during a 
prior year. 


5. Whether or not after the estimate of expenses is 
made for 1925, but before the tax levy is actually made 
for that year, warrants can legally be drawn in anticipation 
of the levy to defray expenses incurred during 1925 is not 
entirely free from doubt. 


The writer is inclined to the opinion, however, that 
warrants may lawfully be drawn against the appropriation 
for the current year, after the estimate for that year has 
been made, but before the taxes have actually been levied. 


This opinion is based upon the judgment of the supreme 
Court of this state in the case of F. C. Austin Manufactur- 
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ing Company v. County of Brown, 65 Nebr. 60, and some 
later cases in which the opinion in that case is affirmed. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
December 11, 1924. 


? 


CLERK OF THE DISTRICT COURT—FEES. 


Not required to account to the county for naturalization fees. 


Mr. F. EH. Lenhart, . 
Clerk of District Court, 
Beatrice, Nebraska. 
Dear Sir: 


You inquire whether or not the clerk of the district 
court is required to account to the county for naturaliza- 
tion fees collected by hin. 


Our state law makes no provision in regard to natural- 
ization, as this is a subject under control of the United 
States government. The state, in our opinion, could not 
pass a constitutional law making such charges or pro- 
visions for fees in connection with naturalization. It 
would therefore seem that the duty of the clerk of the 
district court in connection with naturalization is not per- 
formed under the state law, but under the federal law. 
The state has no right to make any charge under natural- 
ization proceedings, and it therefore seems it should not 
be entitled to any charges or fees in connection with the 
same. 


It seems that this proposition has been passed upon by 
the district court of Douglas county in the case of State 
cx rel Douglas County v. Robert Smith, Clerk of the Dis- 
trict Court, wherein it was held that the clerk was not 
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required to account for such fees. In an opinion of the. 
supreme court, in the same case, filed December 22, 1917, 
it was held that the Nebraska statute enumerating the fees 
charged by the clerk of the district court for his services, 
allowing him to retain a small sum annually and requir- 
ing him to pay the excess into the county treasury, did. 
not require him to account to the county for naturalization 
fees which he was authorized.to collect and retain under 
the Act of Congress. (Revised Statutes, 1913, Sec. 2499.) 
The number of this case is 19765, and we do not have the 
page of the Nebraska report at this writing. 


Inasmuch as the supreme court has taken this stand, 
there seems to be no question in this state concerning the 
disposition of fees in connection- with naturalization 
matters. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 25, 1923. 


CLERK OF DISTRICT COURT—EXCESS FEES. 


The clerk of the district court should annually turn over to the 
county treasurer upon the approval of his annual accounting by 
the county board the excess of the amount of fees remaining 
in his hands. 


Mr. H. B. Muffly, 
Pierce, Nebraska, 
Dear Sir: 


The question asked in your letter of the 9th instant 
is answered, I think, by the decision in the case of State 
ex rel v. Uerling, in which it is held: 

“As soon as the register of deeds makes, and the county board 
approves, his annual accounting, it is his duty to turn over to the 
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county treasurer all fees in excess of statutory compensation for 
official services.” (94 Neb. 694, 144 N. W. 252.) 


The opinion in said case was written by Judge Rose, 
and in the body of the opinion, he says: 

“At the end of each year it is the duty of the register of deeds 
to turn ever to the county treasurer all fees in excess of statutory 
compensation. Whether the county must make good deficiencies in 


compensation for succeeding years is a question not involved or 
decided.” 


I think the same rule as to the turning over of fees 
would obtain in the case of a clerk of the district court 
as in the case of the register of deeds. It will be observed 
that in that case there was no question involved of the 
turning over of fees not collected. 


The statement of facts in the case shows that the 
excess in fees the defendant was ordered to turn over 
was money he‘had collected and was holding in his posses- 
sion. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. - 
By GEO. W. AYRES, 
Assistant Attorney General. 
February 14, 1923. 


CORONER’S INQUEST—FEES 


Claims for jurors fees at coroner’s inquest should be presented to 
and allowed by the County Board before payment. 


Mr. W. F. Moran, : 
County Attorney, 

Nebraska City, Nebraska. 

Dear Sir: 


We thank you for your letter of March 14th, calling 
to our attention the amendment to Section 4993, Compiled 
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Statutes of Nebraska, 1922, as it appears on page 267, Ses- 
sion Laws of 1923, upon the subject of the fees to members 
of coroner’s jury. 


There seems to be considerable question under the 
wording of the amendment as to whether or not the Leg- 
islature intended that such claim should not go through 
the usual and ordinary course, although the certificate 
drawn by the coroner is undoubtedly intended to be ample 
proof of the correctness of the claim. However, the 
amendment does not expressly provide that the claim shall 
not be presented and take the usual course, unless it ‘be 
deemed that the coroner is given powers to draw war- 
rants against the general fund without interference of 
the county board or county clerk. 


We can hardly believe that this was the intention 
of the Legislature, particularly in view of the provisions 
of Section 861, Compiled Statutes of Nebraska, 1922, per- 
taining to the payment of jurors in district court which 
require presentation of the claim of the county clerk, al- 
though the certificate as to the service of the jurors is 
given by the clerk of the court. 


We believe that the Legislature intended that practical- 
ly the same procedure should apply to members of the 
coroner’s jury. We do not believe that it is intended to 
upset the usual orderly procedure of the matter of handling 
claims. This matter, however, is not free from doubt 
and for that reason we believe that it would be safer to 
present the claim with certificate as proof for allowance 
of claim and payment by warrant. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 18, 1924. 
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CORONER’S INQUEST—FEES 


Witness fees for attendance at coroner’s inquest. 


Mr. Wells C. Jones, 
County Attorney, i 
North Platte, Nebraska. 
Dear Sir: 

You inquire what is the proper fee and mileage for 
witnesses at a coroner’s inquest. 


Moore v. Box Butte County, 73 Nebr. 561, 111 N. W. 
469, indicates that witnesses and jurors serving on a 
coroner’s jury are entitled to compensation. The Statute 
does not expressly provide, so far as we are able to find, 
for compensation to be paid by witnesses in attendance at 
an inquest. Je are therefore left to the examination of 
the Statutes pertaining ‘to witness fees. Section 1109, 
Compiled Statutes Nebraska, 1922, provide that witness 
fees in matters where the State is a party, shall be the 
same as in civil actions in District Court. Section 2405, 
Compiled Statutes Nebraska, 1922, fixes the compensation 
of witnesses in the District Court at Two ($2) Dollars 
per day and Five (5c) Cents per mile. Neither this sec- 
tion or other sections seem to cover the case. 


Since we are unable to find any express statutory 
authority for the payment of witness fees in attendance 
at a coroner’s inquest, we would not feel that we should 
advise the county board to pay such fees in the absence 
of a court decision. We are advised that certain counties 
of the state do not pay witness fees, although they do 
pay Two ($2) Dollars a day to the jurors. We believe 
the Two ($2) Dollars a day provided by Chapter 109, 
Session Laws of Nebraska 1923 does not include mileage 
and that the Two ($2) Dollars per day is the only com- 
pensation to be paid jurors for services on the coroner’s 
jury. 


We would like to see this matter tested in court, but 
we believe that the matter should be taken up by someone 
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who thinks they are entitled to witness fees and that the 
board should not run the risk of being held personally 
liable for paying moneys of the county where not ex- 
pressly authorized. In an opinion dated March 10, 1924, 
directed to D. G. McAllister, County Treasurer of Otoe 
County, we held that inasmuch as no Section of the Stat- 
ute provided for direct payment by the clerk, of the fees 
due jurors serving on coroner’s jury, that while the stat- 
ute provides the coroners should issue a certificate author- 
izing payment of the jurors’ fee, that the jurors should 
file their claims with the county in the ordinary manner. 
The certificate of the coroner of course would be ample 
authority for allowance of the claim. 


Yours truly, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
August 5, 1924. 


CONTRACTORS—PUBLIC 


An original contractor for road construction should not be released 
by the State in favor of an assignee of the contractor. 


Mr. R. L. Cochran, 

Stale Engineer, 

Depariment of Public Works, 
Brownell Building, 

Lincoln, Netraska. 


Dear Sir: 


We have examined the assignment of the Beebe Con- 
struction Company to the General Casualty and Surety 
Company of Michigan of all of the interest in the Beebe 
Construction Company contract for the construction and 
compensation therefor pertaining to the paving of Mil- 
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itary Highway, Project 112, Division No. 2, Station 649-00 
to Station 849-00. 


The state’s contract is with the Beebe Construction 
Company and they should be held to the terms of their 
contract, both for the benefit of the state and of creditors. 

1 doubt ‘the right of your department or any state officer 
Es release any such contract by accepting the assigmnent 
to any other person who contracts to take over all the 
obligations of the contract. Nor would the writer care 
to advise you to accept such an assignment, which might 
by such a construction be interpreted to be a release of 
the principal, and assumption by the surety of all obliga- 
tions of the coniract. No duty should rest upon the state 
or this department or officers to accept such an assign- 
ment. 


Nhe question of the acceptance of an assigniunent of 
monies due under the provisions of the contract as com- 
pleted, is a different proposition. Of course, the State is 
not subject to garnishment and creditors have no way in 
being protected except by the bond in question. We do 
not believe that ordinarily an assignment in advance of 
monies unearned should be accepted. ft is the duty of the 
bonding company to protect itself by means acceptable 
to itself or take its own chance when it furnishes the 
bond. In our opinion it would be proper to accept the 
assignment and to pay accordingly the amounts due at the 
time the money is earned, and the department should 
ithe same time take a receipt and release from the con- 
tractor tor that portion of the monies paid. In this par- 
ticular case there is not only an assignment but a power 
of attorney, which authorizes the bonding company to 
collect, and we therefore are of the opinion that under 
the authority therein granted, payments may be made to 
the bonding company and receipts therefor given by that 
conipany in the name of the contractor. 


In this connection, and on account of our experience 
in a case or two of a similar nature, we would suggest 
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that if it is possible to do so, that at the time this pay- 
ment is made, that classification of material be made so 
far as possible, and agreement be made with the contractor 
as to classification at the time of payments under the esti- 
mate. If this can be done it will be in our opinion of 
great service to any subsequent claims. 

With these cautionary instructions we believe that we 
have answered your inquiry. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
December 19, 1923. 


CONVICTIONS—COUNTY JAILS 


The same rules as to credits on time,. etce., apply to convicts, who 
are committed to the state penitentiary, but who for lack of 
room are confined in the county jail, as apply to convicts who 
are confined in the penitentiary. 


Mr. Jas. O'Connell, 
Chief Clerk, Nebraska State Penitentiary, 
Lancaster, Nebraska. 


Dear Sir: 


Answering vour inquiry of March 28th will say that 
in our opinion the same rules apply to convicts who are 
committed to the state penitentiary but who for lack of 
room are confined in the county jail as apply to those 
convicts who are confined in the penitentiary proper. 


It is merely by virtue of the necessity of the case that 
the convict is not actually within the walls of the peni- 
tentiary. Therefore, we believe that he is entitled to all 
the privileges of those convicts who are actually confined 
in the state penitentiary. 
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We believe therefore that he would be entitled to the 
same reduction in time as provided for convicts confined 
in the penitentiary, under the provisions of Section 19260, 
Compiled Statutes, 1922. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
April 3, 1923. 


CORPORATE STOCK—DIVIDENDS 


Dividends on corporate stock not to be declared unless there are earn- 
ings available for the payment thereof. 


Hon. Thorne A. Browne, 
Commissioner, Nebraska State Railway Commission, 
Office. 


Dear Sir: 


Answering your inquiry of the 26th inst. as to the 
legality of a declaration of dividends by the directors of 
the Wehn Telephone company, the company having no net 
earnings during the period for which the dividends were 
declared, I have this to say: 


The report of Mr. DeVoe, accouniant, shows that divi- 
dends were declared but were not paid and were carried 
on the books of the company under accounts payable. 
Under the circumstances the action of the board in de- 
claring dividends was illegal. As pointed out in my memo- 
randum, heretofore filed in this connection, dividends are 
to be declared and paid only out of the net profits. The 
declaration of dividends is a necessary corporate act pre- 
ceding the actual payment and in the absence of anything 
to the contrary it must be presumed that the dividends 
declared will be immediately paid in cash. In the case of 
Dennis v. Joslin Mfg. Co. (R. 1.) 36 Atl. Rep. 129, the 
court said: 

“The declaration of a dividend is one of the most important acts 
of a corporation. It is an assignment of its property. It clearly 
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implies corporate action to that effect. It is action of such a char- 
acter that it ought to appear upon the books of the company.” 


The declaration has the legal effect of appropriating 
the net profits of the concern to the payment of the divi- 
dends declared and creates a lability on the part of the 
corporation to pay them as declared. 


Cook on Corporations (7th Ed.), Sec. 542, states the 
law as follows: 

“The debt which the corporation owes its stockholders, when a 
dividend is declared and the day of payment arrives, is one which may 
be collected by the usual action at law. A suit to compel the declara- 
tion of a dividend must be in equity; but when the dividend is not 
paid after it has been regularly declared the stockholder’s action is 
at law, and he may sue in assumpsit for the amount due him by the 
resolution declaring the dividend; under certain circumstances he may 
file a. bill in equity for an accounting.” 

See also Thompson on Corp., 2nd Ed., See. 5322. 

It will be observed that under Section 5, of Article X, 
of the Constitution of Nebraska, no dividends shall be 
declared or distributed except out of net earnings. It is 
clear that the declaration of a dividend is as much pro- 
hibited under the terms of the Constitution as the payment. 
The directors of the Wehn Telephone Company had no 
right to increase the liabilities of the company by declaring 
dividends and thus lay the company liable to suits and to 
receivership. Dividends that are not declared out of net 
earnings, but impair the capital of the corporation, may 
be enjoined. 14 C. J., p. 829, “Corporations,” Sec. 1235. 

I recommend that the company be directed to rescind 
the unlawful action and if it will not do so that a suit be 
brought to compel such action and to correct the books 
and accounts of the concern and enjoin the payment of 
such illegally declared dividends. 

Very truly yours, 
O. S. SPILLMAN, 
; Attorney General. 
By HUGH LAMASTER, 
Assistant Attorney General. 
November 27, 1923. 
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CORPORATE STOCK—NOTICE OF ISSUE 


Mr. John E. Curtiss, 
Secretary, Nebraska State Railway Commission, 
Lineoln, Nebraska. 


Dear Sir: 


The Commission has presented this inquiry: Must # 
foreign corporation, conducting a (non-carrier) public 
utility in Nebraska, gixe sixty days’ notice of a proposed 
stock issue? 


It is necessary to give such notice. The reasons for 
this conclusion are as follows: 


Under the Constitution of 1875, Article 11, Section 5, 
which relates to railroads, it was provided that: 
“The capital stock of railroad corporations shall not be increased for 


any purpose, except after public notice for sixty days, in such manner 
as may be provided by law.” 


The new Constitution, Article 10, Section 5, provides: 


“The capital stock of public utility corporations or common carriers 
shall not be increased for any purpose, except after public notice for 
sixty days, and in such manner as may be provided by law.” 


That part of the section relating to common carriers, 
in so far as it affects interstate commerce, was abrogated 
by Transportation Act, 1920. 


The section of the Constitution of 1875, quoted above, 
related only to railroads; the section of the new Constitu- 
tion, quoted above, relates to public utilities generally. The 
use of the word “and,” together with the comma, indicates 
a clear break in the meaning and precludes the interpreta- 
tion of the clause “and in such manner as may be provided 
by law” as modifying the provision for sixty days’ notice. It 
seems clear that the provision means that the capital stock 
of public utility corporations shall not be increased except, 
first, that sixty days’ public notice shall have been given, 
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and, second, that the issue shall be in such manner as may 
be provided by law. 


The manner provided by law is contained in the stocks 
and bonds act, sections 676-678, Compiled Statutes, 1922. 


The constitution also provides, Article 12, Section 1, 
as follows: 


“The legislature shall provide by general law for the organization, 
regulation, supervision and general control of all corporations, and for 
the organization, supervision and general control of mutual and co- 
operative companies and associations, and by such legislation shall in- 
the mutuality and co-operative features and functions thereof. Foreign 
corporations transacting or seking to transact business in this state 
shall be subject, under general law, to regulation, supervision and 
general control, and shall not be given a greater rights or privileges 
than are given domestic corporations of a similar character.” 


Nothing can be more obvious than that in the section 
just quoted there is a provision for the regulation of 
both foreign corporations and domestic corporations, and 
nothing can be more obvious than that there is intended 
to be complete equality of treatment. 


That the legislature intended to include all corpora- 
tions, both foreign and domestic, within the terms of the 
stocks and bonds act is demonstrated by a comparison 
of the act as it stood before the amendment of 1923 with 
its present form. It formerly read (Sec. 758, Revised 
Statutes, 1918) : 

“A common carrier or public service corporation, organized and 


incorporated, or hereafter incorporated, under and by virtue of the 
laws of the State of Nebraska, may issue stocks,” etc. 


The present law reads: 


“A common carrier or public service corporation doing business in 
the State of Nebraska, may issue stocks,” etc. 


“Privilege” is defined as: 


“A particular and peculiar benefit or advantage enjoyed by a 
person, company, or class, beyond the common advantags of other 
citizens. An exceptional or extraordinary power or exemption. A 
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right, power, franchise, or immunity held by a person or class, against 
or beyond the course of the law.” 


“Privilege is an exemption from some burden or attendance, with 
which certain persons are indulged, * * *” (Black’s Law Dictionary, 
2nd Ed.) 


The requirement that sixty days’ public notice must 
be given is a burden. In the present case the applicant 
says it is a vexatious burden. No one disputes the fact 
that a domestic corporation must bear this burden. The 
meaning of the Constitution is that the same burden must 
be borne by each corporation. Where is there language 
to contervail such provision of the Constitution? 


The requirement of sixty days’ notice may be ill-advised. 
It seems uselessly long, yet that consideration cannot be 
given the slightest weight. Both the letter and the spirit of 
the Constitution require equality and the provision must 
be applied to corporations, regardless of the place of 
organization. It may be truly said that the Constitution 
and laws of Nebraska have no extra-territorial effect. While 
it is plain that the State of Nebraska cannot regulate the 
internal affairs of corporations, organized elsewhere, it is 
equally clear that the state can make such requirements as 
it pleases for the admission of foreign corporations, not 
performing a service in interstate commerce, to do business 
in Nebraska. The failure to give the sixty days’ notice 
would not effect the validity of an issue of stock of foreign 
corporations, but it would immediately affect the right of 
such: corporations to do.business in Nebraska. A failure 
to comply with the requirements of law in this state would 
be ground for an ouster proceeding. 


Nor can it be said that the language of the Constitu- 
is merely directory. Black Oonst. Law says, (p. 78, 
3rd Ed.) : 

“The provisions of a constitution are almost invariably mandatory; 


it is only in extremely plain cases, or under the pressure of necessity 
that they can be construed as merely directory.” 


Cooley’s Const. Limitations (7th Ed. p. 114) says: 


OPINIONS 177 


“But the courts tread upon very dangerous ground when they 
venture to apply the rules which distinguish directory and mandatory 
statutes to the provisions of a constitution. Constitutions do not usually 
undertake to prescribe mere rules of proceeding except when such rules 
are looked upon as essential to the thing to be done; and they must 
then be regarded in the light of limitations upon the power to be 
exercised.” 


Furthermore, the requirement of equality of treatment 
is self-executing. The usual rule as laid down by Judge 
Cooley (p. 121) is as follows: 

“A constitutional provision may be said to be self-executing if it 
supplies a sufficient rule by means of which the right given may be 
enjoyed or protected, or the duty imposed may be enforced; and it is 
not self-executing when it merely indicates principles without laying 
down rules by means of which those principles may be given the force 
of law.” 

In Capito v. Topping (W. Va.) 22 L. R. A. (N. 8S.) 
1089, it is said (Syllabus) : 

“Being organic in character, constitutional provisions stand on a 
higher plane than statutes, and, as a rule, are mandatory, prescribing 
exact or exclusive times and methods of doing acts permitted or 
required.” 

See Bode v. Pollock (Neb.) 195 N. W. 457. 


The rule as thus ennunciated by Judge Cooley is 
approved in substance by numerous cases. See 


Bau Claire v. Benson (Wis.) 82 N. W. 604 
Stevens v. Benson (Ore.) 91 Pac. 577 


Acme Dairy Co. v. City of Astoria (Ore.) 90 Pace. 153 
As to interstate comity see 
State Railroad Tax Cases, 92 U. 8. 575 (607-8) 


Further, the fact that the provision is negative must be 
borne in mind. It is obvious that a restrictive provision 
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cannot be enforced by legislation, The most that legislation 
could do with a prohibition. would be to repeat it, which, 
of course, could add nothing to its force. 


A number of other states have constitutional restric- 
tions prohibiting preferential treatment of foreign corpora- 
tions. They are: 


Arizona, XIV, Sec. 5. Montana, XV, Sec. 11. 
Arkansas, XII, Sec. 11. Oklahoma, IX, Sec. 44. 
California, XII, Sec. 15. Utah, XII, Sec. 6. 
Idaho, XI, Sec. 10. Virginia, XII, Sec. 163. 
Kentucky, ~-_-_- » Sec. 202. Washington, XII, Sec. 7. 


Our Constitution uses the word “privilege” in providing 
equality between foreign corporations and domestic corpora- 
tions, which word, as we have seen above, of itself 
indicates discrimination, the very thing that is sought to 
be avoided. 


Numerous cases have arisen under the constitutional 
provisions above cited. A few will be noted herein. In 
Katz v. Herrick, 12 Idaho 1, the court said (p. 21): 


“Respondent maintains that the Act of February 8, 1905, is invalid 
and void, for the reason that it is in violation of Section 10, Article 11, 
and also Section 16, of Article 3, of the Constitution. The reasons 
presented for holding this Act in violation of Section 10, Article 11, 
are first that it attempts to validate acts and contracts of foreign cor- 
porations that have done business in the state without having first 
appointed an authorized agent upon whom papers might be served, 
and established a known place of business; second, that it gives 
foreign corporations greater rights and privileges than those possessed 
and enjoyed by corporations of the same or similar character created 
under the laws of this state, in that it attempts to relieve them for a 
time after having commenced business from the burden of filing articles 
of incorporation, and freedom from the burden of appointing, designat- 
ing and maintaining a statutory agent upon whom process can be 
served, and that it also attempts to relieve them for a time of suits and 
actions against them within this state for breach and violation of their 
contracts. It must certainly be conceded that the act is unconstitutional 
and necessarily void if it should be held that it attempts in any man- 
ner to relieve foreign corporations of any of the duties, obligations -or 
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to relieve foreign corporations of any of the duties, obligations or 
liabilities imposed upon them by the Constitution or extends to them 
any privileges not enjoyed by similar domestic corporations.” 


See also— ® 


Bank of British N. A. v. Madison, (Calif.) 33 Pac. 762. 
Miles v. Woodward, 115 Calif. 308. 


In Provident Gold Mining Co. v. Haynes (Calif.) 159 
Pac. 155. 


—which was an action in California to enforce the liability 
of defendants as stockholders of an Arizona corporation, 
the supreme court of California said (p 157): 


“As a general rule, ‘the liability of a stockholder is determined by 
the charter of the corporation and the laws of the state in which the 
incorporation is had.’ Pinney v. Nelson, 183 U. S. 144, 146, 22 Sup. Ct. 
52, 46 L. Ed. 125. It has, however, been held in a series of cases 
that where a corporation is formed in some state or country other than 
California, for the purpose of doing business in this state, the stock- 
holders are, so far as concerns business transacted in California, to be 
held liable in accordance with the California statutes. Pinney v. Nelson, 
supra; Peck v. Noee, 154 Cal. 351, 97 Pac. 865; Thomas v. Wentworth 
Hotel Co., 158 Cal. 275, 110 Pac. 942, 189 Am. St. Rep. 120; Thomas v. 
Matthiessen, 232 U. S. 221, 34 Sup. Ct. 312, 58 L. Ed. 577. The first in 
this line of tases was Pinney v. Nelson, and the ground of that decision, 
as of those following it, is that the stockholders, in forming a corpora-— 
tion for the purpose of doing business in a particular state (e. g. 
California), must be deemed to have contracted with reference to the 
laws of that state, and will, so far as concerns business transacted 
therein, be held to the liabilities which those laws impose upon the 
transaction of such business. In Pinney v. Nelson, the corporation in 
question was organized in the State of Colorado under articles which 
declared that the principal plant and operations of-the company beyond 
the limits of the state of Colorado should be in Los Angeles county, 
State of California. In Peck v. Noee, the corporation had been organ- 
ized in Nevada, and the articles of incorporation declared (as this 
eourt construed the findings) that it was the purpose of the corpora- 
tion to do business in California. In Thomas v. Wentworth Hotel Co., 
the corporation had been formed in Arizona, and the articles declared 
that the principal place of business outside of Arizona should be 
in the city of Los Angeles or the city of Pasadena, in the state of 
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California. The case of Thomas v. Matthiessen had to do with the 
liability of stockholders in the same corporation which was involved in 
Thomas v. Wentworth Hotel Co., and in the Mathiessen case the 
liability was enforced outside of this state against a stockholder residing 
h the state of New York. 


“In each of these cases, the articles of incorporation contained 
language showing the purpose of transacting business in the state of 
California. In the case now before us, there is no such specific 
reference, the articles declaring merely that the corporation shall 
have authority to transact business in such places in Arizona or in 
‘any other state or territory as the board of directors may deem neces- 
enter as by words empowering them to transact business in a 
in principle, justify the application of any different rule. The liability 
of a stockholder, according to the laws of the jurisdiction in which 
business is transacted, rests upon his consent to be bound by such laws. 
His consent is inferred from the fact that he has, by his act of 
becoming a stockholder, authorized the governing officers of the cor- 
poration to transact business in such state. Where he becomes a 
stockholder in a corporation whose articles authorize it to do business 
in any. state or country which its directors may select, he empowers the 
directors to engage in business anywhere, and impliedly consents that, 
when they select a place for the transaction of corporate business, they 
shall have power to bind him so far as the laws of that place may 
require. The test of liability is whether the stockholder has authorized 
the corporation and+its managing officers to bind him by entering 
upon the transaction of business in a given state. Such authority is 
conferred as well by general language authorizing the transaction of 
business in any state which the directors may deem it expedient to 
enter as by words empowering the mto transact business in a 
specific place. Any other holding would make it easy for corporators, 
designing to conduct the corporate business in California, to escape the 
liabilities imposed by our law through the simple expedient of using, 
in their articles, general instead of specific words in defining the pur- 
poses of the corporation and the places of intended operation.” 


See— 

Franscioni v. Soledad L. & W. Co. (Calif.) 149 Pac. 161 
Uihlein v. Caplice Com. Co. (Mont.) 102 Pac. 564. 
Midland Sav. Ete. v. Deaton (Okla.) 157 Pac. 285 
State v. Fishback (Wash.) 140 Pac. 387 
Criswell v. Mont. Cent. 17 Mont. 189 
Criswell v. Mont. Cent. 18 Mont. 167 
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The last case cited was an action for personal injuries. 
-There was judgment for the plaintiff which was affirmed 
by the Supreme Court of Montana, which relied upon the 
statutory provisions fixing the liability of corporations to 
servants acting under the orders of superiors. Upon a 
re-hearing of the case the court reversed its former decision 
upon the ground that the provision of the statutes, referred 
to in its former decision, was a part of an act for the incor- 
poration of railroad companies in the territory of Montana 
and, having application only to corporations created under 
that act, imposed upon domestic railroad companies a bur- 
den not imposed upon foreign railroad companies operating 
within the state and was therefore annulled by the adoption 
of the state constitution prohibiting foreign corporations 
. from enjoying. greater privileges than were enjoyed by like 

corporations created under the laws of Montana. It was 
also held that the section itself was self-executing as a 
prohibition but not as an affirmative imposition upon or 
securement to foreign corporations of the rights or privi- 
leges only accorded by state laws to domestic companies. 
That part of the decision, however, is not material here as 
our statute, as amended, includes foreign corporations as 
well as those organized. in this state. 


Counsel for applicant. called attention to Re Freyburg, 
106 Atl. 224 (N. H.) as being opposed to the position taken 
in this memorandum. That case tends to sustain the 
applicant’s position as fo the interpretation of the statute, 
but as the purpose of the interpretation is to get at the 
actual intention of the legislature an authority cannot 
weigh against the obvious intention of the legislature as ex- 
pressed by its action in amending the statute so as. to 
include foreign corporations. In that case, also, the court 
seemed to be refuting a contention that the local regulatory 
body could, by a refusal-to approve the application, render 
the proposed stock issue illegal. Nothing of that kind is 
contended for by us. It is not a question of interfering with 
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the validity of foreign corporation stock issues; it is a 
question of whether or not it is the duty of a corporation: 
to comply with the statutory requirement in Nebraska. It 
may use its own pleasure as to compliance, but if it does 
not comply therewith it may not lawfully do business inv. 
Nebraska and is subject to an ouster proceeding. 


Counsel for applicant suggests that the whole of 
Article 10 manifestly applies to local corporations only. 
In the light of the language used in the several sections 
of Article 10 such a position is not tenable. 


Article 1 provides that every public utility corporation 
or common carrier “organized or doing business”. in this 
state shall report to the Railway Commission when re- 
quired by law or by an order from such Commission... 
view of the fact that all common carriers by rail operating 
in this state are forcign corporations and were such at the 
time of the adoption of the Constitution, and of the 
further fact that the law requires reports from all such 
carriers, which reports have been regularly furnished by 
the carriers for many years, the contention that Section 1 
does not relate to foreign corporations as well as te 
domestic corporations is untenable. 


Section 2 provides that rolling stock, etc., belonging 
“to any railroad company or corporation in this state” 
shall be liable to execution and sale, etc. It is plain that 
the makers of the Nebraska Constitution intended to in- 
clude all corporations. 


Section 3 3 provides that conditions, under which public 
utilities or common carriers shall consolidate their stock. 
tnder the conditions noted above it is obvious that the 
Constitution makers had in mind foreign as well as do- 
mestic corporations. The section also provides that “all 
public utilities and common carriers” shall exchange busi- 
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ness through physical connection, ete. The jurisdiction of 
the state over utilities doing intrastate business does not 
depend upon the place of organization and could not be 
defeated by the expedient of incorporation in some other 


state. 


Section 4 declares railways to be public highways and 
authorizes the legislature to pass laws establishing maxi- 
inum rates, etc., “on the different railroads in this state.” 
It would he impossible to assume that the power of the 
legislature to control rates would be dependent upon the 
place of organization of the corporation. 


The latter part of the section under consideration in 
this memorandum provides that no dividend shall be 
declared except out of net earnings and after paying 
operation expenses and providing for a sufficient depre- 
ciation reserve. The object is to protect the public service. 
Tt is just as important in the case of a foreign corporation 
as in thet of a domestic corporation. 


Section 6 relates to the right of eminent demain, 
which is reserved so as to permit the state to take any 
property of corporations and subject it to public necessity. 
The right of the state to assert its supreme power would 
certainly not be controlled by the place of the organization 
of the corporation. 


Section 7 provides that the legislature may pass laws 
to prevent discrimination, etc., in all charges of express, 
telegraph, and railroad companies in this state. Again, 
in view of the fact that at the time of the adoption of the 
constitution, all companies, with a very few insignifiicant 
exceptions, conducting such business, were organized in 
other states, leads directly to the conclusion that the 
Constitution makers intended the section to cover foreign 
corporations. 


Section 8 refers in terms to foreign corporations. 
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The suggestion that the construction here given of 
Section 5, Article 10, is non-constructive in effect, simply 
goes to the policy of adopting such constitutional provi 
sion. As stated above, it is not clear why the constitution 
makers required such a long period of public notice, but 
if the provisions of the Constitution are not to be enforced 
for such reason then there is no Constitution. The funda- 
mental law would consist of the notions of the particular 
officers at the moment as to what is expedient. We take 
it that whether the provision is well-advised ar otherwise 
it is wholly beside the matter presented 


Very traly yours, 
O. S. SPILLMAN, 
Attorney General. 


By HUGH LaMASTER, 
Assistant Attorney Generat. 
February 20, 1924. 


CORPORATIONS—ADMINISTRATORS AND 
GUARDIANS. 
A foreign corporation must comply with the statutory provisions in 


order to transfer an interest in real estate, and may not act as 
administrators and guardians. 


BM 88t6. Delafield, Thorne & Burleigh, 
T Cedar Street, 
New York City. 


Gentlemen: 


Your favor of the 18th ultimo, addressed to the Secre- 
tary of State, has been referred to this department for 
reply. 


We note that you make the following inquiries: 
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1. “What the present requirements of your state are for qualify- 
ing a New York trust company to serve as trustee under a mortgage 
given by a corporation, owning property in your state, to secure an 
issue of corporate bonds. 


2. “What the present requirements of your state are for qualify- 
ing a New York Trust Company to act as executor of a will of a 
resident of your state, or of a foreign resident owning real property 
in your state. 


3. “What fees and other payments are required for such 
qualification.” 


In reply to these inquiries, we shall take them up 
consecutively, as follows: 


1. Section 8593, Compiled Statutes, 1922, provides: 

“It shall be lawful for any person, or corporation, owning or 
claiming an interest in or lien upon any real estate lying within this 
state, to make and file in the office of the county clerk of the county 
in which such real estate is situated, an appointment in writing, of 
some person who shall be a resident of the county in which said lands 
lie, upon whom process may be served in any suit, action, or proceed- 
ing, concerning or affecting such real estate, to which such owner or 
claimant shall be made a party. Such appointment shall be acknowl- 
edged in the manner provided by law for the acknowledgement of 
deeds. From and after the filing of such appointment as herein 
provided, service of any writ, summons, order, or notice, in any suit, 
action, or proceeding, concerning or affecting such real estate, shall 
be made upon the person so appointed and designated in such manner 
as may be provided by law for the service of process upon persons 
found in this state and shall be held and taken to be a valid and 
effectual service upon such owner or claimant. A copy of such 
appointment, or of the record thereof, duly certified by said clerk, 
shall be deemed sufficient evidence thereof. No service made by 
publication shall be valid in respect to any such owner or claimant 
who shall have filed an appointment under the provisions of this 
article: Provided, such appointment may be at any time revoked by 
such owner or claimant, but such revocation shall be in writing 
culy acknowledged, and filed and recorded in the office of the 
county clerk in which any such real property is situated.” 


Section 8594, Compiled Statutes, 1922, provides: 


“The county clerk of each county shall keep a book in which he 
shall record such appointments as shall be filed under the provisions 
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of this article, and any revocation thereof, and shall be entitled to 
demand and receive therefore a fee of seventy-five cents, and ten 
cents for each folio of one hundred words contained therein.” 


In reply to that part of your first inquiry concerning 
the issuing of corporate bonds, you are informed that 
this comes within the purview of the Bureau of Securities 
Act pertaining to the issuing and sale of securities within 
the State of Nebraska. J am enclosing herewith a copy 
of the Act, which will undoubtedly inform you fully as to 
the manner of procedure to obtain a permit from the 
Bureau of Securities. 


2. In reply to your second inquiry, you are informed 
that it is our opinion that a trust company organized 
under the laws of the state of New York could not be 
appointed executor of a will of a resident of this state 
or of a foreign resident owning real estate in the state 
of Nebraska. We base our opinion upon the case of 
Continental Trust Co. v. Peterson, 76 Nebraska, 411, 107 
N. W. 786, wherein our Supreme Court, in construing the 
third subdivision of Section 1293, which provides to whom 
letters of administration may be granted, said: 


“<Third. If there be no such creditor competent and willing to 
take administration, the same may be committed to such other person 
or persons as the judge of probate may think proper.’ We cannot 
deubt that the persons named in this section of the statute, who 
might, under different conditions, be appointed as administrators, were 
intended by the framers of this act to be real and not artificial per- 
sons. It is required by Section 196 of this same chapter that an 
administrator must return under oath within three months a true 
inventory of the estate. Section 282 requires an administrator to 
enter an account of his doings in the estate and ‘that such account 
shall have annexed thereto the oath of the executor or administrator. 
‘here are numerous other duties required of an administrator under 
the decedent act that could not, in their very nature, be performed 
by other than a natural person. The textwriters on executors and 
administrators generally agree that, in the absence of a_ statute 
authorizing such action, a corporation cannot act in such capacity. 
Fidelity IL, T. & 8. D. Co. v. Niven, 5 Houst. (Del.) 163; President 
and Directors of Georgetown College v. Browne, 34 Md. 450, In re 
Thompson's Estate, 33. Barb. (N. Y.) 334.” < 
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However, since the above quoted decision, our Supreme 
Court held in the case of In re Hstate of Anders L. 
Anderson, 102 Neb. 170, that the county court in pursuance 
of Section 1339, Revised Statutes, 1913 (Section 8069, 
Compiled Statutes, 1922), had powsr to appoint as admin- 
istrator a duly authorized trust company of Lancaster 
County, Nebraska, and whose principal place of business 
was therein, and held that such appointment on appeal 
should not be set aside merely because the appointee is not 
a natural person. The above mentioned statute provides 
for the organization of a trust company within the state of 
Nebraska, and specifically provides that such trust com- 
pany, acting through its duly authorized officer, may act as 
executor or administrator of estates. 


We do not feel that this section of the statute applies 
to non-resident, foreign corporations. The county court is 
provided by law with much discretion in appointing admin- 
istrators of estates and there is a rather general under- 
standing that corporations should not be appointed as 
administrators, and that a non-resident person by reason 
of his being outside the jurisdiction of the court is not a 
desirable appointee. : 


In reply to your third inquiry concerning fees and 
other payments required fer qualifying, you are informed 
that the probate fees are graduated, conditioned upon the 
value of the estate. The fees payable to the clerk of the 
district court for instruments filed in his office are based 
upon the kind of instrument and the number of words con- 
tained therein. 


The usual practice of attorneys residing outside of the 
state is to employ a local counsel to assist In the handling 
of any matters before the local court, and to have some 
local person appointed as administrator of the estate 
of a nonresident deceased person. There is a short form of 
probate provided by law for the determination of heirs of 
nonresident. persons owning real estate within this state, 
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and that proceeding does not require the appointment of au 
administrator, but gives an opportunity to creditors of a- 
deceased person to present their claims, and authorizes the 
court to determine who are the heirs of the deceased. This 
proceeding can only be had after the deceased has been 
dead for a period of more than two years and no probate 
proceedings had within the state of Nebraska. 


Respectfully submitted, 


O. 8S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
May 2, 1923. 


CORPORATIONS 


ARTICLES OF INCORPORATION— 
AMENDMENTS 


Where the articles of incorporation provide that the same may be 
amended by the majority vote of the stock present, such articles 
may be amended at a validly called meeting though less than 
a majority of stock issued was voted at such meeting provided 
that a majority of the stock represented vote in favor of such 
amendment. 


Mr. James J. Woods, 
Haeaminer, Bureau of Securities, 
Lincoln, Nebraska, 


Dear Mr. Woods: 


In re: Application of NORFOLK LIVE STOCK 
SALES COMPANY, File No. 613. 


In reply to your inquiry of the 18th instant concerning 
the substitution of the articles of incorporation at the an- 
nual stockholders’ meeting held October 2, 1922, wherein 
there was present 109 shares of stock of a total outstanding 
stock of 728 shares and where the resolution proposing the 
substitution and amendment of the original articles of 
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incorporation was carried by a majority of the vote present 
at said annual meeting and which said vote was taken pur- 
suant to article XX of the original articles of incorporation, 
which reads as follows: 


“The articles may be amended by a majority vote of stock 
present at any annual meeting of the stockholders or at any special 
meeting called for that purpose.” 


And upon your further inquiry if such amendment or 
substitution for the original articles of incorporation was 
properly adopted, I direct your attention to section 1646, 
page 2761 of Fletcher Cyclopedia of Corporations, Volume 
3, Which states the rule of law to be: 


“At a general or stated corporate meeting, the stockholders 
or members may transact any ordinary business which may be brought 
before the meeting, but cannot transact extraordinary or unusual 
business unless notice thereof has been given to all stockholders or 
members.” * * * “The general law, charter or bylaws sometimes con- 
tain express provisions as to the business which may be transacted: at 
a particular meeting.” 


“Section 1647. It is of the essence of all elections that the will 
of the majority, properly expressed, shall govern. And usually the 
vote of a majority of those present at a meeting is necessary to elect 
officers or to decide any question. 


“Provided a quorum is present, so that the meeting may be legally 
held, the vote of a majority of those present is sufficient to elect 
directors or other officers, or to decide any question, unless there is 
some express provision to the contrary, although they may not be a 
majority of all the stockholders or members nor own a majority of the 
stock. 


By the weight of authority, a majority of the votes actually 
cast will decide, although some of the stockholdets or members who are 
present may refuse to vote, and, therefore, the majority of the votes 
cast may be less than a majority of the persons present or stock 
represented, this is on the theory that those who have an opportunity 
to vote and refrain, though they have a majority of the stock, must 
be held to ecquiesce in the result of the votes actually cast.” 


Upon the question whether a majority of all the stock 
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or of the stockholders is necessary to constitute a quorum, 
it was held in Gilchrist vs. Collopy, 119 Ky. 110; 82 S. W. 
1018, that, in the absence of statutory or corporate provi- 
sion, less than a majority of the shares of the corporation 
may constitute a quorum. 


Again, in Hagle Iron Co. vs. Colyar, 87 C. CP®A. 388, 
156 Fed. 954, it is held that the stockholders present at a 
validly called meeting, though less than a majority of all, 
could elect directors. 


Again, in Green vs. Felton, 42 Ind. App. 675, 84 N. E. 
166, provision that the charter of the corporation “may be 
amended by a vote of two-thirds at any regular or special 
meeting of the company”, was held to mean two-thirds of 
those present at the meeting, not two-thirds of the whole 
outstanding stock. 


Our statute is silent on the subject and we are, there- 
fore, of the opinion that the provisions of the articles of in- 
corporation would govern and in the matter herein consid- 
ered the articles of incorporation provide that a majority of 
the stock present may amend the articles of incorporation 
and, therefore, we are of the opinion that the substituted 
articles of incorporation were properly adopted. 


We would suggest, however, that the articles of incor: 
poration be amended at the next regular meeting of the 
company to state the amount of stock to be represented at a 
meeting to constitute a quorum for the purpose of voting 
upon the question of amending the articles of incorporation. 


coe | 
a O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General, 
June 28, 1923. : 
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CORPORATIONS—BANKS AND BANKING DEFINED. 


The business of banking, discounting, negotiating of promissory notes, 
drafts, bills of exchange and other evidence of debt, and the 
loaning of money upon personal or other securities, is hereby 
declared to be a quasi-public business and subject to regulations 
and control by the state. 


Mr. R. C. Parsons, 
Eeaminer Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your inquiry asking if a corporation 
organized for the purpose of securing loans secured by 
chattel mortgages on agricultural products from the Fed- 
eral Intermediate Credit Bank of Omaha, which is organ- 
ized under the Agricultural Credit Act of 1913 as amended, 
is to be classified as a banking institution and subject to 
ihe statutes pertaining to banks and banking, and exempt 
under Sub-division “E” of Section 8115, Compiled Statutes 
of 1922, commonly called Bureau of Securities Act, or if 
such corporation is merely a general .corporation and 
should be subject to the Bureau of Securities Act where 
the Articles of Incorporation of such corporation state the 
nature of the business as follows: 


Ill. PURPOSE AND THE GENERAL NATURE OF THE 
BUSINESS. 


The purpose and general nature of the business to be transacted 
by this corporation shall be: 


(a) To make loans or advances to persons engaged in raising, 
breeding, fattening, marketing or otherwise dealing in live stock. 


(b) To make loans or advances to persons engaged in producing 
or marketing staple agricultural products. 


(c) To buy notes and other evidences of indebtedness secured by 
liens upon live stock or staple agricultural products or growing crops. 


(d) To sell or discount to the Federal Intermediate Credit Bank 


NN  .. 
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of Omaha, any note, draft, bill of exchange, debenture or other such 
obligation received from any person to whom this corporation shall 
make an advance or a loan, and to transfer, set over and assign to 
the said chattel mortgage or other security which may be given to 
secure such obligation. : 


(e) To own, hold, sell, mortgage or convey such real and per- 
sonal property as the purposes of the corporation may require or 
which may be necessary for the transaction of the business of the 
corporation. 


(f) To borrow money from the Federal Intermediatte Credit Bank 
of Omaha under the terms and provisions of the Agricultural Credit 
Act of 1913 and to pledge its property of any nature for security 
thereon.” 


We direct your attention to Section 7983, Compiled 
Statutes, 1922, which in part provides: 


“The business of banking, or-__.._..-.__...-____-__ the discounting, 
negotiating of promissory nottes, drafts, bills of exchange and other 
evidence of debt; and the loaning of money upon personal or other 
security is hereby declared to be a quasi-public business and subject 
to regulation and control by the State.” 


Section 7984, Compiled Statutes of 1922, in part pro- 
vides: 
“It shall be unlawful for any corporation, partnership, firm or 
_ individual to engage in or transact a banking business within this 
State, except by means of a corporation duly organized for such 
purpose under the laws of this state. It shall be unlawful for any 
corporation to receive money upon deposit or transact a banking 
business under the laws of this state, until said corporation shall have 
complied with all the provisions and requirements of this article.” 


Section 7985, Compiled Statutes, 1922, in part pro- 
vides: ' 


“Words and Phrases. The term ‘bank’ or ‘banking corporation’ 
as used in this article shall be construed to mean any incorporated 
banking institution which shall have been incorporated under the laws 
of this State as they existed prior to the taking effect of this article, 
and such banking institutions as shall hereafter become incorporated 
under the provisions of this article.” 
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In the case of Seldon v. The Equitable Trust Com- 
pany, 94 U. 8. 419, 24 L. Ed. 249, the Supreme Court of 
the United States in defining a bank as contemplated by 
an Act of Congress said: 


“To us, therefore, it appears plain that it is the business of 
advancing or lending in the mode usual with bankers, that is on 
collaterals or on the pledge of personal property, within the inten- 
tion of Congress, and that lending upon mortgages of real estate is 
not intended.” 


In the case of Hamilton National Bank v. American 
Loan and Trust Company, 66 Nebr. 67, our Supreme 
Court said: 


“In State vs. Minnesota Thresher Manufacturing Company, 40 
Minn. 213, 222, it is said: “To determine its actual character, we must 
look to the objects of its formation, and the nature of its business, as 
stated in the articles themselves. It cannot be made one kind of 
corporation merely by labeling it such, if its declared objects and 
purposes show it to be something else.’ So regarding appellee not- 
withstanding the fact it was named a Trust Company instead of a 
banking institution, as long as it had exercised banking powers, and 
claimed for itself under the Statute banking privileges, it is a bank 
by whatever name it may be called. The Articles of Incorporation 
are in the nature of a contract between the corporation and the State 
and the courts will generally follow the same rules of construction as 
against the corporation and its stockholders that obtain in the con- 
struction of other contracts.” 


In the case of Oulton v. German Savings & Loan 
Society, 3 Wall, (U. S.) 495, 512; 21 L. Ed. 617, 620, 
the Supreme Court of the United States said: 


“Banks, in the commercial sense, are of three kinds, to-wit: 1, 
of deposit; 2, of discount; 3, of circulation. Strictly speaking, the 
term ‘bank’ implies a place for the deposit of money, as that is the 
most obvious purpose of such an institution. Originally the business 
of banking consisted only in receiving deposits, such as bullion, plate 
and the like, for safe keeping until the depositor should see fit to 
draw it out for use, but the business, in the progress of events, was 
extended, and bankers assumed to discount bills and notes and to 
loan money upon mortgage, pawn or other security, and at a still 


194 REPORT OF THE ATTORNEY GENERAL 


later period to issue notes of their own intended as a circulating 
currency and a medium of exchange instead of gold and silver. 
Modern bankers frequently exercise any two or even all three of those 
functions, but it is still true that an institution prohibited from 
exercising any more than one of those functions is a bank in the 
strictest commercial sense, and unless such a bank is brought within 
the proviso under consideration, is equally subject to taxation as if 
authorized to make discounts and issue circulation as well as fo 


receive deposits.” 


It is, therefore, the opinion of the Attorney General 
that inasmuch as the Articles of Incorpcration provide that 
the corporation may make loans or advances and buy notes 
and other evidence of indebtedness secured by chattel liens 
and to sell or discount to the Federal Intermediate Credit 
Bank any note or bill of exchange, debenture or other 
obligation as such a corporation engaged in or transacting 
a banking business within this State as is contemplated by 
Article XVII, Compiled Statutes, 1922, and that it is 
necessary that such corporation should comply with the 
Statutes pertaining to banks and banking, and such <cor- 
poration is exempted under Sub-division “E,” of Section 
8115, Compiled Statutes, 1922, from the provisions of the 
Bureau of Securities Act. 


Very truly yours, 


0. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
January 15, 1924. 
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CORPORATIONS—BUILDING AND LOAN 
ASSOCIATIONS 


Building and loan associations must pay incorporation fees in propor- 
tion to the stated authorized capital stock. 


Hon. Charles W. Pool, 
Secretary of State, 
Lincoln, Nebraska, 


Dear Sir: 


You have submitted to this department a typewritten 
statement made by the Board of Directors of. the Globe 
Savings and Loan Association, of Columbus, Nebraska, 
and directed to you as Secretary of State. 


The question involved is whether or not this company 
is required to pay the tax imposed upon corporations as 
filing fees to be paid to the Secretary of State when the 
articles are filed. The section in question is Section 2364, 
Compiled Statutes, 1922. It is to be noted that this section 
provides that the fees for filing articles of association, incor- 
poration or consolidation, domestic or foreign, shall be 
based on “the authorized capital stock” and that all fees 
provided for shall be paid in advance to the Secretary of 
State and by him paid to the State Treasurer. 


The company mentioned is contending that the capital 
stock of the association for the purpose of paying filing 
fees is based upon the provisions of Section 8084, Compiled 
Statutes, 1922, which provides: 


“The capital stock of every such association shall consist of the 
accumulated payments made by its members and dividends credited 
thereon, and shall be represented by shares.” 


It is apparent that this company has failed to distin- 
guish between “capital stock” and “authorized capital 


196 REPORT OF THE ATTORNEY GENERAL 


stock” for the purposes: of interpretation of these two sec- 
tions of the statutes. 


Words and Phrases, 2 series, Vol. 1, 374, 
Stemple v. Bruin, 49 So. 151, 57 Fla. 178. 


The capital stock referred to in Section 8084, Compiled 
Statutes, 1922, is the working or actual capital stock of a 
company as paid up and refers to paid up capital stock. 
Authorized capital stock is referred to in Section 2364, 
Compiled Statutes, 1922, for the purpose of ascertaining 
the filing fees, and refers to the amount of capital stock 
mentioned in the articles of association, which means that 
the corporation is authorized to issue the amount of capital 
stock not to exceed the limit mentioned in the articles. 


a It is proposed that amended articles of the association 
might ‘be filed, stating verbatim the language of Section 
8084, Compiled Statutes, 1922, in reference to the capital 
stock of the association. We do not believe that this would 
comply with the corporation laws of this state. It is 
necessary to limit the capital stock of the company, and 
particularly in- view of the other sections of the law 
pertaining to corporations. 


Building and loan associations it seems are excused 
from the payment of an occupation tax. They are corpor- 
ations organized for profit and we find no exception which 
excuses them from payment of incorporation fees. It is 
therefore our opinion that building and loan associations 
should pay incorporation fees in proportion to the amount 
of their authorized capital stock as stated in their articles of 
association. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 29, 1923. 
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CORPORATIONS—COMMENCEMENT OF BUSINESS. 


Whereas a corporation is organized under the general incorporation 
law with a fixed capital to be divided into shares of a fixed par 
value, it is a condition precedent of the commencement of the 
business of such corporation, that it shall have subscribed the 
full amount of its capital stock, unless the articles of incorpora- 
tion authorized it to commence business upon the subscription of 
a certain percentage of its capital stock. 


Mr. R. OC. Parsons, 
Heaminer, Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 

In reply to your request for an opinion of the Attor- 
ney General, upon the subject of the amount of capital 
stock necessary to be subseribed by a corporation organized 
under the laws of Nebraska, before such corporation may 
commence business or proceed with the accomplishments 
of the main design for which such corporation is organized 
will say: 


A. GENERAL RULE. 


We direct your attention to Section 461, Compiled 
Statutes, 1922, which in part provides: “Every corpora- 
tion, previous to the commencement of any business, except 
its own organization, where the same is not formed by 
legislative enactment, must adopt articles of incorporation, 
and have them filed in the office of the Secretary of 
State, and recorded in a book kept for that purpose, and 
domestic corporations must also file with the county 
clerk in the county where their headquarters are located.” 


Section 466, Compiled Statutes, 1922, provides: “Any 
corporation formed without legislative enactment may 
commence business as soon as its articles of incorporation 
are filed by the county clerks of the counties, as required 
by this article, and shall be valid, if a copy of its articles 
be filed in the office of the secretary of state, and the 
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notice required be published within four months from the 
time of filing such articles in the clerk’s office.” These 
sections of our statutes were interpreted by our supreme 
court in the early case of Livsey v. Omaha Hotel Company, 
5 Nebr. Page 50, 72, wherein it was said: “But it is more 
earnestly contended that sections 126 and 132 grant the 
right of proceeding with the “main and ultimate object” 
of the company, regardless of the fact whether all or 
any of the capital required by the charter has been first 
subscribed. Section 126 provides that “every corporation 
previous to commencement of any business, * * * must 
adopt articles of incorporation and have them recorded 
in the office of the county clerk of the county, or counties, 
in which the business is to be transacted;” and section 
132 provides that the corporation “may commence business 
as soon as its articles of incorporation are filed by the 
county clerk, as required by this sub-division, and shall be 
valid, if a copy of its articles be filed in the office of the 
secretary of state, and the notice required be published 
within four months from the time of filing such articles 
in the clerk’s office.’ The latter section modifies the 
former by what may be considered as an explanatory 
clause, providing that the corporation “may commence 
business as soon as the articles of incorporation are filed 
in the county clerk’s office,’ instead of waiting until 
they are recorded, and by making the validity of the 
corporation depend on filing a copy of the articles with the 
secretary of state, and upon publication of the notice re- 
quired. These two sections point to the same subject mat- 
ter, and must be considered together as one. It is true that 
the words, “may commence business,” taken in. a literal sense 
by themselves, would seem to indicate a departure from 
the general rule of law in regard to the necessary qualifi- 
cations of a corporation to enable it to commence business 
in its corporate capacity. But in the interpretation of the 
general incorporation act, it must be borne in mind that 
the sole object of the statute was to provide a system for the 
incorporation of companies, without the granting of chart- 
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ers by special legislation, and not to unsettle well estab- 
lished principles of law in regard to the qualifications of 
corporations to enable them to commence business. The 
rule is “Scire leges non hoc est verba earum tenere, sed 
vim ac potestatem, and the reason and intention of the law 
giver will control the strict letter of the law, when the latter 
would lead to palpable injustice, contradiction and absur- 
dity.” 1 Kent Com., 510. Now, in the organization of a 
company to enter upon an enterprise involving large ex- 
pense and various business transactions, it will hardly be 
supposed that the legislature intended to make the mere fil- 
ling of the articles of incorporation a sufficient qualifica- 
tion to proceed in the execution of its main design, to 
enter into contracts for that purpose, to create debts and 
transact business generally. On the contrary, the legis- 
lative intention surely must have been to simply fix the 
time when the company may commence business, when 
otherwise qualified; and this interpretation of the law, is 
supported by the fact that the section does not define any of 
the qualifications necessary to put the corporation into 
operation, except the filing of the articles. There is no ex- 
press provision in the law authorizing it to enter upon the 
execution of its main object without the performance of a 
condition precedent contained in its charter; and no such 
authority is to be inferred from the words “commence busi- 
ness”. The members of the company are not prohibited 
from defining what shall be the qualifications of the corpor- 
ation to enable it to go into operation, and therefore, when 
the contract is that a fixed amount of capital divided into 
shares of a certain amount each, shall be a necessary quali- 
fication, such requisite is a condition precedent, and a fund- 
amental law of the corporation. The general statute and 
the articles are considered in the nature of a grant from the 
state and taken together constitute the charter. 


Again, at the time the act was passed, it was the settled 
rule of law that a corporation having a fixed amount of cap- 
ital, divided into shares of a certain amount each, could 
not proceed with the execution of its main object, until all 
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its capital was subscribed, unless it was clearly provided 
that it might do so with a less subscription than the amount 
of capital fixed by the charter. The presumption is that the 
legislature had in their minds the common law doctrine 
then so well established and understood, and that they 
intended to leave the determination of all the necessary 
qualifications to enable the corporation to go into operation 
except the filing of the articles, to be provided by the char- 
ter, and to be governed by the principles of the common law 
in force. The conclusion is, that the incorporation act 
was not intended to nullify the settled rules of law in res- 
pect to the qualifications of a corporation, to enable it to 
commence business, and therefore does not dispense with 
a subscription of all the capital stock, when the charter 
makes such subscription a condition precedent to be per- 
formed before proceeding with the accomplishment of its 
main design.” 


B. EXCEPTION—SPECIAL RULE 


Article III of Chapter XII Compiled Statutes 1922 
provides for a special rule, or an exception to the general 
rule, for manufacturing companies. Section 483 C. 8. 
1922 provides: “The persons named in the certificate of 
incorporation, or a majority of them, shall be commissioners 
to open the books for the subscription to the capital stock 
of said company, and at such times and places as they shall 
deem proper, and the said company is authorized to com- 
mence operations upon the subscription of 10% of said 
stock. 


In the case of Meyer-Cord Company v. Hill, 84 Nebr., 
our supreme court in construing the law applicable to the 
incorporation of all manufacturing companies quoted from 
the former case of Bolton v. Nebraska Chickory Company, 
69. Neb. 681, held as follows: 

“The statute here in question was obviously designed to encourage 
the promotion of manufacturing enterprises of all kinds, in the widest 
sense, by relaxing the rules as to organization. There is every reason 
for giving it a liberal construction, and no fraud can result from so 
doing.” 
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CONCLUSION 

It is therefore the opinion of the attorney general that 
where a corporation is organized under the general incor- 
poration laws with a certain fixed capital to be divided into 
shares of a fixed par value, it is a condition precedent to . 
the commencement of the business of such corporation to 
accomplish the main design for which such corporation was 
organized, that it shall have subscribed the full amount 
of its capital stock, unless the articles of incorporation 
wuthorize such corporation to commence business upon the 
subscription of a certain percentage of its capital stock 
and it is a condition precedent that such corporation 
shall have subscribed such percentage of its capital stock 
so authorized. 


It is further the opinion of the attorney general that 
if such corporation is organized as a manufacturing com- 
pany under Article IIL ef Chapter 12, Compiled Statutes 
1922, that such company may commence the business for 
which such corporation was organized when it shall have 
subscribed ten per cent of its capital stock. 


Respectfully submitted, 


_ 0. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 


August 5, 1924, 
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CORPORATIONS—CUMULATIVE VOTING 


Corporations organized in this state restrict the power of cumulative 
voting. 


Mr. W. J. McNichols, 
Chief, Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 
In re: RIVERDALE GRAIN COMPANY 


In reply to your inquiry submitted to me concerning 
the question of cumulative voting and particularly to that 
part of the provision of Section 457, Comp. Stat. 1922, 
which reads: 


“Provided, the right of cumulative voting in this Act shall not 
apply to stockholders of a corporation who own stock in another cor- 
poration engaged in a competing line of business, nor to anyone who 
holds stock, the equitable owner of which is a stockholder in a cor- 
poration and engaged in a competing line of business nor to their 
agent or representatives.” 


This section of the statute was construed, in the case 
of Kemper, et al. v. Dorchester Farmers Co-Operative 
Grain and Livestock Company, et al, 102 Neb. 625. 


This law was enacted by the 1915 session of the legis- 
lature and originally appears as Chapter 174 of the 1915 
Session Laws and in discussing the constitutionality of 
this provision of the Act the court said: 


“If public policy requires some restriction on the right to vote 
by stockholders who own stock in two or more competing corporations, 
the legislature might without’ doubt, by proper enactment, prevent 
such practices, and while the purpose of such legislation should be 
made plainly to appear in the title to the Act and in the Act itself, 
we-do not find it necesary to determine in this case whether such 
regulation might be made by proviso to the Act intended to comply 
with the constitutional requirements in regard to cumulative voting. 
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If it is conceded that this proviso, not being mentioned in the title 
to the Act, and for other reasons is invalid, the question still is 
whether the unconstitutionality of this proviso would reader the whole 
Act void as in conflict with the constitution. It is argved at large 
in the briefs that this proviso must be considered as an inducement 
to the passage of the Act. That is to say, that the unavoi:lable 
conclusion from the language of the Act itself und of its title must 
be that the legislature would not have enacted the statute if it was 
not to apply to stockholders holding stock in competing corporations. 
Even if this is true and we consider the Act as a whole, it appears 
beyond question that the purpose and intention of the legislature was 
to grant the right of cumulative voting to all stockholders not owning 
stock in competing corporations. That is, the legislature has com- 
plied with the constitutional provision in part and if it has not gone 
as far as it should have gone in obedience to the requirements of the 
constitution, we are for that reason compelled to invalidate legisla- 
tion that was clearly within the duty imposed upon the legislature by 
the constitution. If additional legislation is necessary in order to fully 
comply with the constitution, that duty will devolve upon subsequent 
legislatures.” 


This law was enacted in pursuance of the terms of the 
former constitution. This constitutional provision which 
formerly appeared as section 5, article XIb, constitution of 
1875, now appears as section 5, article XII of the amended 
constitution of 1920. Since the legislature has indicated 
that this proviso is unconstitutional by reason of the fact 
that the legislature failed to incorporate in the title to 
the Act a proviso for the limiting of cumulative voting to 
stockholders as do not own stock in competing corporations, 
that there is no law authorizing such a limitation and a cor- 
poration organized under the laws of the state of Nebraska 
would not have the right to fix such a limitation in their 
articles of incorporation or by-laws. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
July 27, 19238. 
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CORPORATIONS—DE FACTO 


Where the law authorizes a corporation, and there has been an at- 
tempt in geod faith to organize, and corporate functions are 
thereafier exercised, there exists a corporation de facto, the legai 
existence of which can not ordinarily be called in question collater- 
ally. ; 


Viv. R. C. Parsons, 
Bureau of Securities, 
Ntate House, 
Lincoln, Nebraska. 


Dear Sir: 


We have your inquiry concerning the application of 
the Falls City Hotel Realty Company, stating that articles 
of incorporation of the applicant company were filed with 
the county clerk of Richardson County on the 25th day 
of April, 1923, and publication of the articles was made 
about the same time, and that no articles of incorporation 
were filed with the Secretary of State until the 9th of 
September, 1924, but during the meantime steps were 
taken to perfect the corporation, and the construction. of 
a hotel was begun and the affairs handled as a corpora- 
tion, and you inquire if the Bureau of Securities should 
issue an authorization order to the applicant to issue its 
securities, 


Prior to the date of filing the articles of incorpora- 
tion with the Secretary of State, September 9, 1924, the 
applicant was a corporation de facto. The statute does 
not fix the time within which the articles of incorpora- 
tion should be filed in the office of the Secretary of 
State, and the corporation must comply with all the statu- 
tory provisions concerning the filing of its articles of 
incorporation in order to be a corporation de jure. 


In the case of Lusk vy. Riggs, 70 Neb. 718, the Supreme 
Court Commission passed: upon the question of the fail- 
ure of a domestic corporation to file its articles with the 
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Secretary of State, and discussing this proposition, Mr. 
Commissioner Oldham in the opinion upon rehearing in 
part said: 


“The question then arises, does the failure of a domestic corpora- 
tion, organized under the general laws of the state, to file its articles 
of incorporation with the secretary of state, when it has filed them 
in the office of the clerk of the county in which its place of business 
is situated, render its proceedings a nullity for the purpose of tran- 
sacting business other than its own organization? Section 126, chap- 
ter 16, Compiled Statutes (Annotated Statutes, 4119), which is 
quoted in the original opinion, provides in substance that every corpora- 
tion, when the same is not formed by legislative enactment, shall 
adopt articles of incorporation-and have them filed in the office of the 
secretary of state, and it also provides that domestic corporations must 
also file them with the county clerk in the county where their head- 
quarters are located. This section of the statute was adopted in 
1897, as an amendment to section 126, Chapter 25, Revised Statutes, 
1866, which only provided for the recording of the articles with the 
county clerk in the county in which the business of the corporation 
is to be transacted. Section 132, chapter 25 of the Revised Statutes 
of 1866, however, has never been amended or repealed by direct enact- 
ment and remains as section 132, chapter 16, Compiled Statutes (An- 
notated Statutes, 4124),-and this section provides that any corpora- 
tion formed without legislative enactment may commence-business as 
soon as its articles of incorporation are filed with the county clerk of 
the county, as required by this subdivision, and shall be valid if a copy 
of its articles be filed in the office of the secretary of state, etc. 
This latter section of the statute is now in full force and effect un- 
less repealed by implication by the enactment of section 126, SUPRA, 
and if repealed by implication it must be because of a clear and irrecun- 
cilable conflict between the two sections. If the question of the con- 
flict of these sections of the statute and the consequent repeal of section 
132 by the adoption of section 126 had been raised in a direct attack by 
a quo warranto proceeding, instituted by the state to prevent the 
corporation from transacting business, other than its organization, 
without filing its articles with both the county clerk and the secre- 
tary of state, we would consider the question one worthy of grave con- 
sideration, for in such proceeding the corporation would be compelled 
to show its right de jure to transact business, but when collaterally 
attacked, as in the case at bar, it is only necessary to show a de facto 
existence. 


Prior to the amendment of 1897 it was held by this court that 
the filing of articles with the county clerk is a condition precedent 
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to the right to do business other than the organization of the com- 
pany. Abbott v. Omaha Smelting & Refining Co., 4 Neb., 416; Capps 
& McCreary y. Hastings Prospecting Co., 40 Neb. 477. These cases 
go to the question that the mere adoption of articles of incorpora- 
tion, without filing the same as required by statute, gives no right as 
even a de facto corporation to transact business; but in the case of 
Haas v. Bank of Commerce, 41 Neb. 754, where the right of a cor- 
poration was collaterally attacked, Irvine C., speaking for the court 
said: 


‘Where the law authorizes a corporation, and there has 
been an attempt in good faith to organize, and corporate functions 
are thereafter exercised, there exists a corporation de facto, the legal 
existence of which can not ordinarily be called in question collater- 
ally. It would be intolerable to permit in any civil action, to which 
such a body was a party, an inquiry into the legal right to ex- 
ercise corporate functions, a right which it is for the state alone to 
question in appropriate proceedings for that purpose. On this there 
is a substantial unanimity in the authorities. Among other cases may 
be cited, Williamson v. Kokomo Building & Loan Fund Ass’n, 89 Ind., 
389; Pape v. Capitol Bank, 20 Kan. 440; Lessee of Frost v. Frost- 
burg Coal Co., 24 How. (U. S.)278; Society Perum v. Cleveland, 43 
Ohio St. 481. The evidence shows that articles of incorporation were 
adopted,acknowledged and filed for record in the office of the county 
clerk, and that the bank acted under such articles and conducted 
business thereunder for some years. This was sufficient evidence 
of a corporate existence. Abbott v. Omaha Smelting & Refining Co., 
4 Neb. 416; Merchants Nat. Bank v. Glendon Co., 120 Mass. 97.’” 


Prior to the filing of the articles of incorporation with 
the Secretary of State the applicant was a corporation 
de facto, but since filing the articles with the Secretary 
of State we are of the opinion that the applicant is now 
a corporation de jure, and if otherwise qualified it is 
proper for the Bureau of Securities to issue an authoriza- 
tion order to said applicant to issue its stock to the sub- 
scriber therefor. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
October 14, 1924. 


LS 
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CORPORATIONS—EXPIRATION OF CHARTER 


Where the duration of the corporation is expressly limited, the cor- 
porate existence terminates ipso facto on the expiration of the 
time without action upon the part of those in charge of its busi- 
ness affairs, but where the corporation continues to exercise 
its franchise beyond the period for which it was organized the 
state alone can complain. 


Hon. K. C. Knudson, 

Deputy Secretary, } 
Department of Trade & Commerce, 
State House, 

Lineoln, Nebraska. 


Dear Sir: 
You say: 


“We have a bank that has been operating since 1898 without 
ever having had their Articles of Incorporation filed with the 
Secretary of State, but several amendments have been filed with 
the said Secretary of State. 


This bank has now taken over another bank and desires to 
be an absolutely legal corporation, and the question now arises— 
Can this bank file its 1898 adopted Articles of Incorporation for a 
period of twenty years, and be a legally organized corporation?” 

And add that the original articles of incorporation as 
well as several amendments thereto were approved by your 
Department and that the original articles of incorporation 
were filed in the office of the county clerk of the county 
in which the bank is located. 


In answer to the question which you propound I will 
say that I note the time for which the bank was originally 
incorporated has expired and I assume none of the amend- 
ments spoken of have attempted to extend the term of its 
existence. This could have been done if the amendment 
had been prior to November 15, 1923, at which time the 
bank existence terminated according to its charter, but, 

“It is the general rule that where the duration of the corpora- 
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tion is expressly limited, then corporate existence terminates ipso 
facto on the expiration of the time, without action on the part of 
those in charge of its business affairs.” (Thompson on Corporations, 
Sec. 267.) 


This renders it doubtful whether as a matter of strict 
law a corporation which in the eye of the law has ceased 
to exist can be resurrected by an amendment to its orig- 
inal articles of incorporation. It has been held, however, 
that 

“Where a corporation exercises its franchise beyond the period 


for which it was organized, the state alone can complain.” (Thomp- 
son on Corporations, Section 190.) 


T am of the opinion therefore that if all the stock- 
holders agree, every one of them, that the amendments ex- 
tending the existence of the bank for a period of twenty 
years shall be made, and the State acting through your 
department accepts said amendment as a valid extension 
of the period of the bank’s existence, the bank will be jus- 
tified in proceeding upon the theory that the period of its 
existence has been extended by the amendment. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 2, 1924. 
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CORPORATIONS—FOREIGN 


A foreign corporation may become domesticated in this state by 
complying with Section 479, Compiled Statutes of Nebraska, 
1922, where the articles of incorporation of such foreign cor- 
poration comply with the provisions of our statute. When do- 
mesticated, such corporation to all intents and purposes is a 
domesticated corporation. 


Messrs. Greenough, Easton & Cross, 
Attorneys at Law, 
Providence, Rhode Island. 


Gentlemen: 


We have your favor of the 10th instant, enclosing 
copy of correspondence between your office and the Sec- 
retary of State, and you inquire if a foreign corporation 
may own and hold real estate within the State of Ne- 
braska without becoming domesticated. 


In reply we direct your attention to Section 5687, 
Compiled Statutes of Nebraska, 1922, which in part pro- 
vides: : 


“Aliens and corporations not incorporated under the laws of the 
State of Nebraska are hereby prohibited from acquiring title to or 
taking or holding any land, or real estate, or any leasehold interest 
extending for a period for more than five years or any other 
greater interest less than fee in any land, or real estate in this 
state by descent, devise, purchase or otherwise, only as hereinafter 
provided, * * * No corporation organized under the laws of this 
state and no corporation organized under the laws of any other 
state or country, doing business in this state, which were organ- 
ized to hold or are holding real estate, except real estate necessary 
for the construction and operation of railroads or real estate neces- 
essary for the purpose of erecting and maintaining manufacturing 
establishments or real estate lying within the corporate limits of 
cities and towns, shall elect aliens as members of its board of di- 
rectors, or board of trustees in number sufficient to constitute a 
majority of such board.” 


Section 479, Compiled Statutes of Nebraska, 1922, 
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provides that a foreign Corporation may become domesti- 
cated. This Section reads as follows: 


“Any corporation organized under the laws of any other state 
or states, territory or territories, which has filed, or may hereafter 
file with the secretary of state of this state, a true copy of its 
charter or articles of association, shall, on filing with the secretary 
of state a certified copy of a resolution adopted by its board of 
directors, accepting the provisions of this article, be and become a 
body corporate of this state.” 


Section 1, Article XII, Constitution of the State of 
Nebraska in part provides: 


“Foreign corporations transacting or seeking to transact business 
in this state shall be subject, under general law, to regulation, super- 
vision and general control, and shall not be given greater rights 
or privileges than are given domestic corporations of a _ similar 
character.” 


It is therefore our opinion that a foreign corporation 
may become domesticated in this state by complying with 
the provisions of Section 479, Compiled Statutes of Ne- 
braska, 1922, where the articles of incorporation of such 
foreign corporation comply with all the provisions of 
statutes of this state pertaining to the incorporation of 
similar corporations under the laws of this state. 


It is further our opinion that where a foreign cor- 
poration has become domesticated in the manner provided 
by law that such corporation is to all intents and purposes 
a Nebraska corporation and entitled to all the privileges 
of a similar corporation organized under the laws of this 
state. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
December 15, 1924. 
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CORPORATIONS—FOREIGN 


A foreign corporation not transacting an interstate business may only 
do business in this state when it has complied with the stat- 
utory provisions therefor. 


Mr. W. H. Horton, 
County Attorney, 
Keya Paha County, 
Springview, Nebr. 


Dear Sir: 


In reply to your favor of the 11th instant concerning 
the Serenada Manufacturing Co. of Cedar Rapids, Iowa, a 
foreign corporation transacting business within your county, 
without first having complied with the provisions of law 
regarding the right of a foreign corporation to do busi- 
ness within the state of Nebraska, as provided in Sec- 
tions 634 to 641 of the Compiled Statutes of Nebraska for 
1922, you are informed that it is our opinion that a con- 
tract made by a foreign corporation, which corporation 
has failed to comply with the provisions of law author- 
izing it to transact business within the state of Nebraska 
is void. 


We direct your attention to Section 4004 of 14 Corpus 
Juris at page 1296, which provides: 


“Statutes prohibiting foreign corporations from doing business 
in a state until they have complied with certain requirements and 
prescribing a specific penalty for non-compliance, but which do not 
expressly declare the effect failure to comply shall have upon the 
validity or enforceability of contracts made in the state in violation 
of such prohibition, have, in some jurisdictions, been held to render 
‘such contracts void.” 


In the case of Pioneer Savings & Loan Co. v. Eyer, 
et al, 62 Nebr. 810, it was held: 


“A contract made in this state with a resident thereof by a 
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foreign building and loan association which has failed first to procure 
a certificate of approval and authorization from the proper officers 
for transacting business in this state is void and unenforceable in 
our courts.” 


It is our opinion from the statement of facts given 
by you that the contract made by the Serenada Manu- 
facturing Co. in Keya Paha County, Nebraska, is void, 
and that the machine which you now have is the property 
of the Serenada Manufacturing Co. 


It is further our opinion that you have the right to 
hold such machine as evidence in a prosecution brought 
by you against such corporation for violating the sections 
above quoted, and that upon conviction under a complain 
filed by you that said property should be sold under an 
execution upon the judgment thus obtained. 


Respectfully submitted, 
O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 26, 1923. 


CORPORATIONS—LIABILITY FOR FRANCHISE TAX 


A foreign corporation which owns a pipe line in Nebraska through 
which oil is transmitted from one state to another, but which 
does no intra-state business in Nebraska is not liable to a 
franchise tax in this state. 


Hon. W. H. Smith, 
State Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether a franchise tax may be levied 
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and collected under the provisions of Sections 5890 and 
5891, Compiled Statutes, 1922 edition, upon a corporation, 
which owns a pipe line in Nebraska through which oil is 
transmitted from one state to another, but which does no 
intra-state business in Nebraska. 


In answer to your question, I will say that in my 
opinion no franchise tax is due from such a corporation 
in Nebraska. Under the facts stated the company owning 
ihe pipe line appears to be engaged alone in interstate 
commerce, so far as this state is concerned, and while its 
tangible property, including the pipeline, whose situs is in 
the state, may be taxed here 


“the right to engage in interstate commerce is not dependent 
upon the will of any one state, and no state can impose an excise 
upon a foreign corporation for the privilege of engaging in business 
within its limits when the business which the corporation seeks to 
engage in is interstate commerce, unless the court can see that the 
tax, while in the form of an excise or a franchise tax, is in effect 
a tax on the property of the corporation with the state. A statute 
imposing in general terms a tax on corporations doing business 
within a state will be construed by the state courts as not applicable 
to corporations doing only an interstate business.” 


Vol. 26 R. C. L., pp. 124-5. 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 12, 1924. 
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CORPORATIONS—LIABILITY OF STOCK HOLDERS 


Where a corporation fails to publish and advertise the amount of 
the corporate indebtedness, as provided for by Section 470, Com- 
piled Statutes, 1922, each stockholder is doubly liable upon the 
amount of stock held by him. ; 


Commercial State Bank, 
Stamford, Nebr. 


Dear Sirs: 


We have your favor of the 28th instant inquiring if 
stockholders in a Farmers Co-operative Mercantile Store 
are liable for twice the amount of their capital stock, in 
the event that such store becomes insolvent and is closed 
out by its creditors. 


In reply we wish to direct your attention to Section 
470, Compiled Statutes, 1922, which provides: 


“Every corporation hereafter created shall give notice annually 
in some newspaper printed in the county or counties in which the 
business is transacted, and in case there is no newspaper printed there- 
in, then in the nearest paper in the state, of the amount of all ex- 
isting debts of the corporation, which notice shall be signed by the 
president and a majority of the directors, and if any corporation 
shall fail to do so, after the assets of the corporation are first ex- 
hausted, then all the stockholders of the corporation, shall be jointly 
and severally liable for all the debts of the corporation then exist- 
ing, and for all that shall be contracted before such notice is given, 
to the extent of the unpaid subscription of any stockholder to the 
eapital stock of such corporation, and in addition thereto the amount 
of capital stock owned by such individuals.” 


There is no provision of law which provides that mem- 
bers or stockholders of a co-operative company are liable 
for twice the amount of their stock by reason of same be- 
ing a co-operative company. Section 470 above quoted 
provides a penalty upon the stockholders of all corporations 
for failure to advertise the amount of their corporate in- 
debtedness in the amount of all unpaid subscriptions to 
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the capital stock, and in addition thereto the amount of 
capital stock owned by such stockholder. 


If the corporation you have in mind has failed to 
publish the notice of its indebtedness, as required by law, 
we are of the opinion that the stockholders are liable upon 
their stock in such corporation as is provided by said 
Section 470 above quoted. 


There is a Section 661, Compiled Statutes, 1922, which 
provides for a double liability upon the stockholders for 
the amount of their capital stock in co-operative credit 
associations, which are organized according to Section 650 
and following, but this does not, in our opinion bear any 
relation to the organization of co-operative mercantile com- 
panies. 


-Respectfuly submited, 


O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYH, 
Assistant Attorney General. 
August 31, 19253. 


CORPORATIONS—LIMITATION OF INDEBTEDNESS 
—CONTRACTS 


A corporation may purchase property subject to an existing indebted- 
ness where such contract would not create a charge against the 
assets of the corporation if the purchase of such property is 
necessary to enable such corporation to carry on its business and 
accomplish the object for which it was created. 


J. L. Kizer, Examiner, 

Bureau of Securities, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your recent inquiry asking for the opinion 
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of the Attorney General upon that part of Section 462 
Compiled Statutes 1922, which provides: 


“INDEBTEDNESS LIMITED, the articles of incorporation must 
fix the highest amount of indebtedness or liability to which the cor- 
poration shall at any time be subject to, which must in no case ex~ 
ceed two-thirds of the capital stock,” 


and inquire if “capital stock” as used in said section. 
means the authorized capital stock or the paid up capital 
stock in corporations doing business on a smaller amount 
of capital than the authorized amount of capital stock 
which may be issued by such corporations, we direct your 
attention to Vol. 14A, Corpus Juris, page 574, Section 2215, 
which in part provides: 


“In many states, however, particular corporations, or classes of 
corporations, are expressly prohibited by their charters or by some 
general law, from incurring indebtedness beyond a certain amount, 
as beyond the amount of capital stock, or capital stock actually paid 
in, or beyond a certain proportion thereeof, and contracts by the cor- 
poration which involve it in obligations in violation of the statutory 
prohibition are ultra vires. However, in several states the courts 
have held that a provision limiting indebtedness of a corporation is 
merely directory and does not even render a contract in excess of the 
statutory limit ultra vires, at least to the extent of preventing re- 
covery on the contract, although it is intimated in some of the de- 
cisions that the violation of the charter provisions might render the 
charter of the corporation subject to forfeiture at the suit of the 
state.” 


The author further says: 


“These provisions have been variously construed. It has been 
held that a limitation of the indebtedness of a corporation to the par 
value of the “capital stock,” or to a certain proportion thereof is to 
be construed as meaning the capital stock actually paid up, and 
not the authorized capital stock, but “paid up capital stock” within 
the meaning of these provisions includes both the original issue of 
stock which has been paid up, and amounts added to it as_ stock 
dividends from time to time out of the profits earned by the 
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corporation, and the aggregate amount of paid-up stock, so deter- 
mined, limits the extent of the power of the corporation to incur 
indebtedness, nor is the extent of its power, so fixed, affected by 
the fact that the assets of the corporation have greatly depreciated 
and the depreciation has been charged in the books of the corpora- 
tion as a loss to the capital stock.” 


In the appeal of Lehigh Ave. R. Co., 129 Pa. 405, 18 Atl. 
414, 498, 5 L. R. A. 367. It was held that where it was 
provided in the charter that the company. “shall have the 
power and authority to borrow money in any sum or sums 
not exceeding in amount of 1% of the par value of the 
capital stock,” that the par value of the capital stock is 
the amount of paid up capital only, and not the full 
amount of authorized capital. 


In the case of Stemple et al v. Bruin, 49 S. 151, the 
supreme court of Florida said: 


“There is a wide distinction between the authorized capital stock 
of the corporation and its actual capital stock. Its authorized 
capital stock may never become actual capital in consequence of 
never receiving any contributions. Its actual capital stock is the 
amount of its authorized capital that has been bona fide subscribed 
for and paid in, * * * Such subscribed portions, therefore, repre- 
sents its actual capital stock, and in order to meet their obligations 
under the law and under the charter the subscribers to such stock 
are bound to pay one-half of the amount of each of their subscrip- 
tions thereto in cash. Commonwealth y. Lehigh Ave. Ry., 129 Pa. 
405, 18 Atl. 414, 498, 5 L. R. A. 367.” 


It is therefore the opinion of the Attorney General 
that the provision of the Statutes limiting the amount of 
indebtedness of a corporation to two-thirds of its capital 
stock fixes the limit of indebtedness of a corporation to 
two-thirds of the »aid up capital stock of such corporation. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
December 14, 1923. 
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CORPORATION—NET PROFITS 


For the purpose of determining the net profits of a corporation for 
definite purposes of taxes paid or due either the United States 
government or to a state government, should be deducted from 
the earnings of such corporation. 


Mr. J. L. Kizer, 
Hxaminer, Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 
In re: HARDY FURNITURE CO. FILE NO. -2355. 


You submit the following for an_ opinion, _ to- 
wit: The interpretation to be put upon the words “net 
earnings’ as used in Sub-Section (k) of Section 2 of 
the Securities Act, wherein it is provided, “Said cor- 
poration to have earned and received from its business 
operations during said five (5) years period and in each 
year of same, average annual net earnings upon the total 
capital invested by or on behalf of it, equal at least to the 
maximum current rate of interest prevailing in the dis- 
trict where its principal place of business is situated and 
at a rate not less than six (6) per cent per annum”, and 
in determining the annual net earnings, whether or not 
taxes due or paid the United States Government of 
America as income tax should be first deducted from the 
earnings, or whether such taxes should be included as a 
“part of the net earnings. — 


It is our opinion that the words “net earnings” as 
used in the above described Act, mean the actual net. 
earnings of a company or surplus that remains after 
deducting from the present value of all the assets of a 
corporation the amount of all liabilities, including the 
capital stock, or in other words, that which remains 
after the “clear gain” of a corporation after deducting 
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from its income all the expenses incurred and losses sus- 
tained in the conduct of its business. 

14 Corpus Juris, Sec. 1215 p, 802 

Russell v. Bristol, 49 Conn, 251 


Farrell v. Garfield Mining Co., 49 Colo. 159, 11 Pac. 
839 


Belfast v. Belfast, 77 Me. 445; 1 Atl. 362 
Park v. Grant Locomotive Works, 40 N. J. Eq. 114 


In Corpus Juris, page , the rule stated is as 
follows: 

“In valuing the assets of a corporation for ascertaining the 
net profits, a deduction must be made for depreciation as well as 
the expenditures necessary for maintenance and upkeep. Taxes due 
must also be deducted.” 


United States v. Kan. Pac. R. R., 99 U.S, 455; 25 L. 
Ed. 289 


Cratty v. Peoria Law Library Assn., 120 Ill. Ap. 596 


Whittaker v. Anwell Nat. Bank, 52 N. J. Eq. 400, 29 
Atl. 2038 


People v. State Tax Comm., 128 App. Div. 18; 112 
N. Y. Supp. 392 


In People v. State Tax Commissioners, above cited, 
the court said: 


“The net income of a corporation for dividend purposes can- 
not be determined until all taxes, depreciation, maintenance and 
upkeep expenditures have been deducted. Otherwise the dividend 
is not paid from the earnings but by depreciation of the capital ac- 
count. It is manifestly impossible to determine what the net earn- 
ings of the company are until all taxes and charges are first deducted, 
or provision made therefor.” 


wm In view of the foregoing decisions we hold that all 
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taxes paid or due, either to the United States Government 
or to a state government,. should. be. deducted from. the 
earnings in determining the amount of the “annual net 
profits.” ; e 
Respectfully submitted, 


O, 8S. SPILLMAN, 
Attorney General. 


By. LEE BASYE, 
Assistant Attorney General. 
February 19, 1923. ; 


CORPORATIONS—-NON-PROFIT BEARING 
SECURITIES 


A domestic corporation organized, not for profit or gain, is within 
the exemption of the Bureau of Securities Act. 


Mr. Harry R. Ankeny, 
Attorney at Law, 
Lincoln, Nebraska. 


In Re: Lincoln Baseball Park Association. 
Dear Sir: 


I have examined your proposed articles of incorpora- 
tion of the Lincoln Baseball Association and note that 
the nature of the business of the corporation is to acquire 
title to a baseball park to be used for the purpose of 
playing baseball games, and that the incorporators de- 
sire to lease this baseball park to the Western League, 
and the corporation will not receive any profits or pecun- 
jiary gain from the leasing of said baseball park by them 
to the Western League. 


Sub-section “f” of Section 8115, Compiled Statutes 
of Nebraska, 1922, provides that the provisions of Article 


XXI, shall not: apply to ~ 
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“(f) Non-profit. bearing securities issued by domestic corpora- 
tions or associations organized not for. profit or pecuniary gain, or 
solely and exclusively for religious, benevolent, educational or 
charitable purposes.” 


It is our opinion that where a domestic corporation is 
organized not for profit or pecuniary gain it is unneces- 
sary for the incorporators of such domestic corporation to 
obtain an authorization order from the Bureau of Se- 
curities, Department of Trade and Commeree, to issue the 
stock or securities of such corporation. 


Very truly yours, 
0. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 10, 1924. 


CORPORATIONS—ORGANIZATION 


Incorporators must be composed of natural persons in absence of a 
statutory provision. to the contrary. 


Bureau of Securities, 
State House, 
Lincoln, Nebraska. 


Gentlemen : 

In reply to your inquiry concerning the right of one 
corporation to hold stock in another corporation, we direct 
your attention as follows: 


In 14 C. J., page 105, Section 81, the author says: 


“A corporation need not necessarily be composed of natural 
persons or of natural persons only. If authorized by statute it 
may be composed either wholly of other corporations or of natural 
per, corporations; and one private corporation may, either 


. 


4 
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by original subscription or by purchase, become a stockholder and 
member of another corporation, with all the rights and liberties 
attaching to such relation, either when it is expressly authorized 
by its charter to do so, or when such subscription or purchase is 
within its implied powers as a necessary or proper means of exercis- 
ing the other powers conferred on it. But it cannot lawfully do so 
when not expressly authorized by its charter, and when such a trans- 
action is foreign to the purposes of its creation. Nor can a cor- 
poration become one of the original incorporators of another cor- 
poration where the statute expressly or inpliedly requires them to 
be natural persons.” 


In Vol. 144A C. J., page 290, Section 2138, the author 
further says: 


“One corporation, may, when authorized by statute, purchase 
a controlling interest in the stock of another corporation and exercise 
such control. But in the absence of an express permission it is not 
within the general powers of a corporation to purchase the stock 
of other corporations for the purpose of controlling their manage- 
ment. It is obvious that a corporation cannot hold shares of an- 
other corporation where to do so would be the creation of unlawful 
monopoly or combination in restraint of trade.” 


In Vol. II, page 2067, Section 1117, Fletcher’s En- 
cyclopedia of Corporations, the author states the rule as 
follows: 


“In the United States there are some cases to the same effect 
as the English rule, but they are opposed to the decided weight of 
authority both in the federal and state courts. The prevailing doc- 
trine is that a corporation has no power either to subscribe for or 
purchase shares of stock in another corporation, unless such power 
is expressly conferred upon it by its charter or other statute, or 
unless the circumstances are such that the transaction is a neces- 
sary or reasonable means of carrying out. or accomplishing the 
objects for which it was created. Moreover, purchases of stock of 
other corporations have been held to be contrary to public policy, 
in addition to being beyond the power of the corporation. * * * 
Where a corporation has no power to subscribe for or purchase 
stock in another corporation, it cannot do so indirectly through a 
trustee or agent. ‘To hold otherwise would be to sustain a trans- 
action illegal in its character, accomplished by indirection, when it 
could not: be done if the methods were direct.’” 
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At Section 1121, the author further says: 


“On the other hand, a corporation may take stock in another 
company without express authority, provided there is no express 
prohibition, whenever the circumstances are such as to render the 
transaction a necessary. or proper means of accomplishing the 
objects of its creation. ‘Whether the purchase of stock in one 
corporation by another is ultra vires or not,’ it was said in an Indiana 
case, ‘must depend upon the purpose for which the purchase was 
made, and whether such purchase was under all the circumstances, 
a necessary or reasonable means of carrying out the object for 
which the corporation was created, or one which under the statute 
it might accomplish.’ * * * * 


“Although some of the decisions already cited in this Section 
tend to establish a contrary rule, it would seem to be the bette 
rule that a corporation may purchase stock in a corporation in aid 
of its business where it would have the power to buy all the pro- 
duct of such corporation. Thus, in a recent Missouri decision, it is 
held that a railroad company may acquire stock in coal and elevator 
companies when the purpose is to facilitate its business, and that 
it is immaterial that the company purchases a majority or prac- 
tically all the shares of stock of such companies; and the court said: 
‘If the railroad company could do that business with its own means, 
why could it not secure itself in the matter of obtaining coal for 
fuel or a convenience in handling grain by acquiring stock in a 
coal or elevator company, if. it would be more convenient, and - 
if the public was not injured thereby?’ So in a later case in Miss- 
ouri, it was held that a railroad company may own the stock of 
an express company organized as a carrier of express freight, and 
also the stock of a refrigerator car company which owns cars devised 
and used for the transportation of products which require refrigera- 
tion while in transit, on the theory that ‘both companies are engaged 
in business which the railroad company would. carry on itself; and if 
it could do so directly it may do so indirectly by owning the stock 
of the companies engaged directly in the business.’ Likewise it was 
held in a federal c~ - that a corporation created to manfacture, 
bleach and dye cott ~ awer to exchange part of its stock for 
stock in a dyeing ~ed by its consulting chemist, where 
the formulas ¢ _—his own discovery and secret, and 


were used ' / un company only.” 


A* on 1122, the author says: 


feral rule that a corporation cannot subscribe for or 
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purchase stock in another corporation is based upon the ground 
that such a transaction is generally foreign to the objects of its 
creation, and not upon any notion that the nature of a corporation 
renders it incapable of taking and holding stock in other corpora- 
tions. A corporation therefore, may take and hold stock in another 
corporation whenever it is expressly authorized to do so.” 


In the case of Nebraska Shirt Company vs. Horton, 
3 Neb. Unof. 888, in the opinion by Mr. Commissioner 
Pound it is said: 


“Corporations have quite enough power without allowing them 
to incorporate themselves in new companies. Unless authorized 
by statute a corporation has no power to subscribe to the capital 
stock of another corporation, and such ae subscription is not binding.” 


In that case the Nebraska Shirt Company had sub- 
scribed to some of the capital stock of the Trans-Mississ- 
ippi Exposition Company, which was a business not with- 
in the objects for which the Nebraska Shirt Company was 
incorported. 


In the latter case of State, ex rel, Terrill vs Lincoln 
Traction Company, 90 Neb. 5385, our court quoted with 
approval the above portion of the former opinion. 


In the recent case of Twamley, Sons & Company vs. 
Chicago Great Western Railroad Company, ....Neb...., 
196 N. W. 319 (320), it was held: 


“While defendant admits that it has held a membership in the 
Omaha Grain Exchange since its organization, and that members who 
are engaged in the grain business on such exchange are required 
to take notice of the rules’ thereof, it contends that, because it 
is not dealing in grain, either buying or selling, and because the 
holding of such a membership is in violation of the articles of incor- 
poration of defendant, it is not required as a matter of law, to take 
notice of the rules of the exchange. Defendant asserts that the hold- 
of a membership in the Omaha Grain Exchange is ultra vires; that 
the holding of such membership confers no rights upon the “defen- 
dant and entails no obligations. We are unwilling to concede “Piece! 
soundness of this contention. While the railroad company may not 


S| 
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be authorized by its articles of incorporation to engage in the 
buying and selling of grain, it does not follow that it may not hold 
a membership in an exchange for the purpose of facilitating and 
aiding it in carrying on the business of a carrier. Carriers may, 
and do, own grain elevators for the purpose of storage and to 
enable them to obtain and handle grain for transportation. We think 
they are authorized to do anything that is lawful and necessarily 
incident to carrying on the business of a carrier. By holding a 
membership in the exchange, a carrier is enabled to ascertain when 
grain is to be transported to other markets, to come in contract 
with shippers, and to solicit the consignments of grain over its line 
of railway..We are of the opinion that the holding of such member- 
ship, under the circumstances, was not prohibited by its articles of 
incorporation and was not unlawful; that it was proper and legiti- 
mate and in furtherance of its lawful business.” ’ 


In the case of Hill, et al v. Nisbet, et al, 100 Ind. 
341 (349), the court said: 


“The proposition is stated broadly in many cases, that one cor- 
poration cannot, without express statutory authority become the 
owner of any portion of the stock of another corporation. * * * * 


“It is said that if this were not so, a banking corporation could 
become the operator of a railroad or a railroad corporation might 
engage in banking business. It might be said at once, that where 
the purchase of stock in one corporation by another amounts to 
engaging in a business other than that authorized by this charter, 
such purchase is ultra vires, and this is so, not because the purchase 
is stock, but because the business is outside the scope of its charter. 


“Whether the purchase of stock in one corporation by another 
is ultra vires or not, must depend upon the purpose for which the 
purchase was made, and whether such purchase was, under all the 
circumstances, a necessary or reasonable means of carrying out the 
object for which the corporation was created, or one which under 
the statute it might accomplish.” 


In the case of Holmes & Griggs Manufacturing Com- 
pany v. Holmes & Wessel Metal Company, 127 N. Y. Rep. 
° 252 (257), abs Said: 

“Tt is doubtless true that a corporation can not purchase or deal 
in stocks of other corporations unless expressly authorized by law 
Sotod0. > 
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“Tt is equally true, however, that it may do whatever may be 
necessary in the exercise of its corporate franchisés.” 


In the case of People v. Union Gas & Electric Com- 
pany, 254 Ill. 395, 98.N. E. 768 (773), it is said: 


“The question as to the right of one corporation to hold stock 
in another corporation was before this court in People v. Chicago 
Gas Trust Co., 130 Ill. 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. 
St. Rep. 319. * * * In passing upon that question the court said: 
‘Corporations can only exercise such powers as may be conferred 
by the legislative body creating them, either in express terms or by 
necessary implication, and the implied powers are presumed to exist 
to enable such bodies to carry out the express powers granted ani 
to accomplish the purposes of their creation.’ * * * * After referr- 
ing to the authorities, the court said: ‘It has been held in many 
cases that “In the United States corporations can not purchase or 
hold or deal in the stocks of other corporations unless expressly 
authorized to do so by law,” and that “one corporation can not become 
the owner of any portion of the capital stock or another corpora- 
tion unless authority to become such is clearly conferred by statute.” 


In the case of Hort v. Lewis, T1 Neb. 365 (368), 98 
N. W. 1046; 103 N. W. 460, our court says: 


“We take it that there is no better settled principle of law, 
in this country, than that a grant of express power includes within 
it implied authority to do any and all things necessary and conven- 
ient for the carrying of them into execution.” 


It is therefore our opinion, in view of the above 
cited authorities, that one corporation cannot hold or own 
stock in another corporation unless there is express 
statutory authority therefor, or unless the circumstances 
are such that the transaction is a necessary or reasonable 
means of carrying out or accomplishing the objects for 
which the corporation was created. 


It is further our opinion that a corporation may pur- 
chase stock in another corporation in aid of its business 
where it would have the power to buy all the product of 
such corporation where the purchase and holding of such 
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stock would not create or tend to create an unlawful 
monopoly or combination in restraint of trade and where 
the purchase of such stock would lawfully further the ob- 
jects for which such organization was formed. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
October 22, 1924. z 


CORPORATIONS—ORGANIZATION 


It is mandatory upon the part of the incorporator to substantially 
comply with all the requirements of a special statute in the or- 
ganization of a corporation in order to obtain the benefits of 
such statute. 


The Farmers Grain Co., 
Omaha, Nebraska. 


Dear Sirs: 


We have your favor of the 4th inst., inquiring if it 
is necessary for a co-operative company to have the 
name “co-operative” in the name of such corporation as a 
part of its corporate name, as provided by the First Sub- 
division of Section 463, Compiled Statutes for 1922, and 
in reply you are informed that if your company was organ- 
ized under the law. set forth in Article 15 concerning co- 
operative companies we are of the opinion that it would 
be necessary for you to have the word “co-operative” as 
part of your corporate name. However, if you were 
properly organized according to the law at the time your 
organization was. formed, any amendment thereafter in 
regard to the law would not affect your company con- 
cerning its corporate name. 
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We are of the opinion that it is mandatory upon the 
part of the incorporators of a corporation that they shall 
substantially have complied with all the requirements of 
the statute concerning the organization of such companies, 
and the failure to substantially comply with such pro- 
‘visions of the statute would deprive the incorporators of 
the benefits of such law applicable to co-operative com- 
panies. 


Very truly yours, 


O. S. SPILLMAN, 
: Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
January 9,. 1924. 


CORPORATIONS—ORGANIZATION 


Under our general corporation law it is necessary that at least two 
persons shall be associated together to incorporate a corpora- 
tion. 


J. L. Kizer, Examiner, 
Bureau of Securities, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your inquiry of the 23rd instant request- 
ing the opinion of the Attorney General concerning the 
necessary number of persons required under our statutes 
to form a corporation and if one person has a sole right 
to incorporate a sole corporation we direct your attention 
to Section 458, Compiled Statutes for 1922 which provides: 


“Any number of persons may be associated and incorporated 
for the transaction of any lawful business, * * *.” 


Volume 1, Section 109, Page 159, Fletcher Cyclopedia 
of Corporations states: 
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“Where a statute. provided that ‘any number of persons’ might 
‘associate themselves together and become incorporated for the trans- 
action of any lawful business,’ it was held that it did not mean that 
a person could form a corporation consisting of himself only, but 
that he must have at least one associate.” : 


The author cites the case of Louisville Banking Com- 
pany v. Eisenman, 94 Ky. 83, 19 L. R. A. 684, 42 Am. St. 
Rep. 335, 21 S. W. 531, 1049, in which the Supreme Court 
of Kentucky held: 


“The formation of this corporation, of which the appellee was a 
member, was had under the General Statutes, and it is proper, 
therefore, to refer to some of the provisions of the statute on that 
subject, in order to a correct decision of .the questions made by 
the appellant. Section 1 of chapter 56, Gen. Stat., provides that 
‘any number of persons may associate themselves together and be- 
come incorporated for the transaction of any lawful business, except 
banking and insurance, and for the construction of railroads, but 
such incorporation shall confer no powers or privileges not possessed 
by natural persons, except as hereinafter provided.’ It is, we think, 
manifest the Legisiature never intended to permit one person to con- 
duct his ordinary business in the name of a corporation so as to 
exempt him from personal liability, or his property, not embraced 
by or used in his corporate business, from the payment of a debt, 
for no other reason than its being a debt of the corporation. The 
purpose of the statute was to enable two or more persons possessed 
of a capital or skill to associate themselves in business, and to limit 
their liability as against the improvident acts of each other, or the 
act of the corporation, in the event of pecuniary loss in the legiti- 
mate and proper conduct of its business. It invites the investment 
of the capital stock of one to be placed in the same business with 
the skill of another, or a combination of capital that encourages 
trade, the burden of which mere individual enterprise would be 
unwilling to assume, and it could not have been the legislative in- 
tent that any one man could form a corporation of which he is the 
creator and sole stockholder, so as to limit his liability for debts 
contracted, and from which he has derived the benefit, to the extent 
only of what he might designate his corporate estate. He owns the 
entire property belonging to the corporation; it is his. He can sell 
or dispose of it as he pleases; borrow money; acquire property in 
the name of the corporation for the sole purpose of exempting him 
from any responsibility other than that belonging to the corpora- 
tion; and, however reckless or improvident he may be, has all to 
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gain, and nothing to lose. He could make a gift of the entire cor- 
porate estate, and dispense with all corporate forms; and to say, 
when exercising such unlimited control, he is not personally re- 
sponsible for every debt he contracts, would be to prevert the 
plain purpose of the statute. There is no such being in this state 
as a sole corporation, and certainly none such allowed to be 
created by the statute.” 


Volume 14, Corpus Juris, Section 84, Page 106. The 
author says: 


“As a general rule, however, special acts creating corporations 
requires more than one member, and the general laws authorizing the 
formation of corporations usually specify a minimum number who 
may unite for this purpose, and where the statute thus fixes the 
minimum number, the minimum is mandatory and a less number 
cannot form or become a corporation.” 


People v. Golden Gate Lodge No. 6 B. P. O. E., 128 
Cal. 257, 60 Pac. 865. 


“Tt has also been held that unless the legislative intent is clear, 
a statute should not be construed as permitting one individual alone 
to become a corporation and thus conduct his business free from 
the liabilities of other natural persons.” Louisville Banking Com- 
pany v. Eiseman, 94 Ky. 83. 


In view of the above quoted authors- we are of the 
opinion that our courts would follow the holding of the 
Supreme Court of Kentucky in construing the Nebraska 
statute because the wording of the Nebraska statute and 
the Kentucky statute is almost identical, and the rule of 
law announced by the Supreme Court of Kentucky has 
been followed in many of the other jurisdictions and we 
are of the opinion that in order to form a corporation 
under the Nebraska statutes it is necessary for at least 
two persons to join in the incorporation for any lawful 


business. 


We are further of the opinion that where an attempt 
las been made by a sole person to incorporate his busi- 


OPINIONS 231 


ness without having any other person join with him in 
the tmecorporating of such business that no corporation 
has been perfected. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
August 22, 1928. 


CORPORATIONS—POWERS OF BUREAU OF 
SECURITIES 


Under Title V, Article XXI, Section 8114, et seq. Compiled Statutes, 
1922, the Bureau of Securities, Department of Trade and Com- 
merce, may impose such reasonable conditions preceding to the 
taking effect of an authorization order as pertains to the proper 
supervision, regulation and control of a corporation concerning 
the disposal of its securities as will prevent fraud upon pur- 
chasers. or subscribers of such securities. 


R. C. Parsons, Examiner, 

Bureau of Securities, 

Department of Trade & Commerce, 
Lineoln, Nebraska. . 


Dear Sir: 


In reply to your inquiry as to whether or not the Bu- 
reau of Securities may require certain conditions to be 
performed by a corporation ‘before an order of authoriza- 
tion permitting such corporation to issue stock or other se- 
curities, you are advised that section 8120, Compiled Stat- 
utes 1922 in part provides: 


“The department shall have power to impose by said authoriza- 
tion order such terms, conditions, requirements, restrictions or limi- 
tations upon granting said order as it may deem necessary for 
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proper supervision, regulation and control and to prevent frau‘ 
upon purchasers or subscribers, and may require any applicant com- 
pany to specifically consent in writing to any such .terms; condi- 
tions, requirements, restrictions or limitations imposed as a _ condi- 
tion precedent to the issuance of such order to any applicant. The 
failure, omission or neglect to obey, observe or comply with any 
order containing terms, conditions, requirements, restrictions or limi- 
tations, or the violation thereof shall be sufficient grounds for the 
suspension, revocation and cancellation of the order then in effect.” 


It is therefore the opinion of the Attorney General 
that the Bureau of Securities, Department of Trade & 
Commerce may, in granting an authorization order to a 
corporation to issue or sell securities that there may be 
imposed such conditions precedent to the taking effect of 
such order of authorization as pertained to the proper 
supervision regulations and control of such corporation in 
the disposal of such stock and to prevent fraud upon the 
purchasers or subscribers for such securities of such cor- 
poration, and that the failure of a corporation to per- 
form such reasonable restrictions which are made condi- 
tions precedent to the taking effect of such order of 
authorization for the issuance or sale of the securities of 
such a corporation is good and sufficient grounds upon 
proper notice to such company for the revocation of such 
order of authorization. 


Respectfully submitted, 
O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYBE, 
Assistant Attorney General. 
January 2, 1924. 
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CORPORATIONS—POWER TO ISSUE DIPLOMAS 


Where the statutes provide for the incorporating for a special pur- 
pose such special statute controls over the general incorpora- 
tion laws. 


The Commissioner of Education, 
Department of the Interior, 
Washington, D. C. 


Dear Sir: 


We have your favor of the 6th instant inquiring 
whether an educational institution with power to confer 
degrees can be chartered under the stock-corporation or 
general business corporation law of this state, as for ex- 
ample a medical college be organized with capital stock 
and chartered under a stock corporation law of this state 
give diplomas. 


In reply we direct your attention to Article VII of 
Chapter 12, Sections 511 to 541, inclusive, Compiled Stat- 
utes of Nebraska, 1922, which provide in part: 


Section 511: “Any number of persons not less than five, de- 
siring to establish a college, university, medical school or other in- 
stitution for the purpose of promoting education, religion, morality, 
agriculture, or the fine arts, may, by complying with the provisions 
of this article, become a body corporate and politic with perpetual 
succession, and may assume a corporate name by which they may 
sue and be sued, plead and be impleaded in all courts of law and 
equity, * * * ” 


Section 519: “Any company which may be formed in pursuance 
of this article, or which may not exist by virtue of any special act 
of incorporation, the property of which is held as stock, and not 
derived by donation, gift, devise, or gratuitous subscriptions, may 
increase its capital stock or change it into scholarships, when it 
becomes necessary for the purpose of carrying out the object for 
which such company or corporation is formed, in the following man- 
Leo apie’ 
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Section 534 sets forth what the articles of incorpora- 
tion shall contain. 


Section 530 provides that such corporation may issue 
diplomas and confer degrees. 


It is our opinion that this, being a special statute, 
controls over the general corporation law and no corpora- 
tion can be organized in this state with authority to issue 
diplomas unless such corporation complies with this special 
statute cited as Article VII, Chapter 12, Compiled Stat- 
utes of Nebraska, 1922. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General, 


By LEE BASYE, 
Assistant Attorney General. 
December 12, 1924. 


CORPORATIONS—PURCHASE AND IMPROVEMENT 
OF REAL ESTATE 


A corporation may be organized for the purpose of owning, improv- 
ing, managing and selling real estate. 


Mr. William J. MeNichols, 
Chief, Bureau of Securities, 
Lincoln, Neb. 


Dear Mr. MeNichols: 


In re: The Farmers Investment Co., Norfolk, Nebr. 


In reply to the inquiry submitted to me by your pre- 
decessor, Mr. John E. Jacobson, as to whether or not a 
corporation, as such, has a right to engage in the real 
estate business in Nebraska by buying, improving and sell- 
ing of real estate, vou are informed T have made inyestiga- 

« 
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tion of the authorities and while I am unable to find any 
decisions of our supreme court upon this particular ques- 
tion, permit me to direct your attention to Sec. 2368, Vol. 
3 Thompson on Corporations, page 287, wherein the author 
says: 


“In some of the early cases the question was mooted as io the 
power of the corporation to acquire a fee-simple title to real estate. 
It was argued that where the period of the existence of the cor- 
poration was limited by statute or charter that the estate acquired 
could not extend beyond the period of the corporate existence; that 
accordingly such a corporation at most could only acquire an estate 
for years, not exceeding such period of its existence. But this. 
doctrine never obtained a respectable foothold. The objection was. 
disposed of in the early New York cases, where the court says: ‘But 
it is objected that because, by the act of incorporation, there was 
given to it only a term of existence of fifty years, therefore the 
grant shall be deemed to have conveyed an estate for years, and 
not in fee. The unsoundness of that position is easily shown. It 
was never yet held, that a grant of a fee in express terms could 
be restricted by the fact that the grantee had but a limited term 
of existence. If it were so, a grant could never be made to an 
individual in fee, because, in his earthly existence, he is not immortal. 
Under such a rule, a man could never buy a greater interest in a 
farm than a life estate. It would follow that all estates would be 
life estates, except those held by’ perpetual corporations. The intent 
of parties, fully expressed in a deed, would avail nothing, but all 
grants would be measured by the mortality of the grantee. It is 
needless to follow out the proposition further to show its ab- 
surdity.’ The doctrine of this case was expressly approved in more 
recent cases in the same state.” 


Section 458 of the Compiled Statutes of 1922 provides: 


“Any number of persons may be associated and _ incorporate: 
for the transaction of any lawful business,” etc. 


Vol. 2, Fletcher on Corporations, page 2040, Sec. 1086 
states the general rule as follows: 


“The general rule is that a corporation, in the absence of re- 
strictions in its charter or the general law, has the implied power 
to acquire real property, by purchase or otherwise, and hold same, 
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whenever it is reasonably necessary or convenient to enable it to ac- 
complish the objects for which it was created.” 


The same author and the same volume at section 1087 
in part says: 


“A corporation created for the purpose of dealing in land has 
unlimited power to purchase, hold and sell land, except insofar. as 
there may be express statutory restrictions.” 


We are, therefore, of the opinion that any number of 
persons may ‘become associated for the purpose of promot- 
ing a corporation to engage in the business of owning, im- 
proving and managing real estate. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General, 


By LEE BASYE, 
Assistant Attorney General. 
July 16, 1923. 


CORPORATIONS—PUBLIC UTILITY 


A public utility corporation must perform some service relating to 
or affecting a community at large. 


Mr. T. M. Reisch, san 
Hdgewater, Colorado. 


Dear Sir: 


In reply to your favor of the 8th instant concerning 
the issuing or selling of stock in a corporation as de- 
scribed in your letter, stating that such corporation would 
own a short terminal used in connection with the devel- 
opment of gold, lead and zine mines, and inquiring if 
such corporation would be exempt from the Bureau of 
Securities Act upon the ground that such corporation is 
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a public utility, you ave informed that it is our opinion 
that a corporation in order to be classified as a public 
utility must be invested with a public use. 


Public utility has been defined, as nearly as it can 
be defined, in the case of Cawker, et al., v. Meyer, 147 
Wis. 320, 183 N. W. 157, 158; 37 L. R. A. n. s. 570, wherein 
the court said: 


“It is very difficult, if not impossible, to frame a definition 
for the word “public” that is simpler or clearer than the word itself. 
The Century Dictionary defines it as: ‘Of or belonging to the people 
at large; relating to or affecting the whole people of a state, nation 
or community; not limited or restricted to any particular class of 
the community.’ The New International defines it as: ‘Of or per- 
taining to the people; relating to or affecting a nation, state or com- 
munity at large.’ The tenants of a landlord are not the public; 
neither are a few of his neighbore, or a few isolated individuals 
with whom he may choose to deal, though they are a part of the 
public. The word ‘public? must be construed to mean more than 
a limited class defined by the relation of landlord and tenant, or by 
nearness of location, as neighbors, or more than a few who, by 
reason of any peculiar relation to the owner of the plant, can be 
served by him. 


While we find it quite easy to ascertain the true spirit and 
intent of the law, yet we deem it inexpedient and unsafe to at- 
tempt to define in more specific terms than the ‘statute what does 
not constitute a public utility. Each case will depend upon its own 
peculiar facts and circumstances, and must be tested by the statute 
in the light of such facts and circumstances. The law should receive 
a construction that will effectuate its true purpose, however diffi- 
cult that may be. No resort should be had to any arbitrary stand- 
ard, or to any fixed line of demarcation, on the ground that they 
are easy of application, or for any other reason. The statute was 
intended to include those, and only those, who furnished the com- 
modities therein named to or for the public. It was not intended 
te affect the relation of landlord and tenant, or to abridge the 
right to contract with a few neighbors for a strictly incidental 
purpose, though relating to a service covered by it.” 


In view of the above quoted authority, it is our opin- 
ion that your company is not a public utility as the term 
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is used in our Bureau of Securities Act. and it would be 
necessary before you should offer for sale or issue any 
securities in the State of Nebraska to make application 
to the Bureau of Securities, Department of Trade & 
Commerce for an authorization order authorizing a cor- 
poration to issue or offer for sale its securities within 
this state. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
December 10, 1924. 


CORPORATIONS—PURCHASE OR RETIRING OF 
STOCK 


A corporation in the absence of a statutory prohibition may provide 
in its articles of incorporation for the purchase or retiring of its 
stock. 


Bureau of Securities, 

Department of Trade & Commerce, 
State House, 

Lincoln, Nebraska. 


Dear Sirs: 


In reply to your inquiry as to the right of a corpor- 
ation to repurchase or retire its capital stock, we direct 
your attention to the following authorities: 


Cook on Corporations, 8th Ed. Vol. 2, Section 311, the 
author states the rule as follows: . 
“Rule in the United States. In this country there has been a 
difference of opinion as to whether a corporation may purchase 
shares of its own stock. In Illinois, Massachusetts, and other 
states such a purchase is legal and allowable. And, indeed, if there 
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is no statutory liability on stock, and if stock holders do not object, 
there is no reason why the net profits of a corporation should 
not be applied to purchase its stock, instead of being used for a 
dividend. The Federal court has said: ‘It is a mooted question in 
this country as to whether a corporation may purchase shares of 
its own stock. Many states forbid it. Im the absence of a charter 
prohibition or a statute forbidding it there is no reason why the 
stock should not be purchased, at least with the profits derived 
from the business of the corporation, where all the stock holders 
assent thereto.’ The cases which appear to uphold a contrary rule 
are found, upon class examination to be outside of the rule given 
above.” 


In the case of Atlanta & Walworth Butter & Cheese 
Association v. Smith, 123 N. W. 106, 32 L. R. A. n. gs. 
137, the Supreme Court of Wisconsin held: 


“By a long line of decisions here ,in the absence of a plain 
statutory prohibition to the contrary, and we have none, or such 
prohibition in the articles of the organization of the corporation, a 
corporation may, in general, so long as it acts in good faith by 
authorization of its governing body, lawfully purchase its own 
stock, either as to stockholders or persons or future creditors, and 
without such authorization its officers may, acting in good faith, 
do so as regards consenting stock holders or such creditors. The 
court spoke decisively on the subject in Shoemaker, et al., v. Wash- 
burn Lumber Company, 97 Wis. 594, 73 N. W. 333.” 


In the case of Allen v. Francisco Sugar Company, 
193 Fed. 825, 114 C. C. A. 453, the United States Circuit 
Court of Appeals for New Jersey held: 


“A corporation in the absence of constitutional or statutory pro- 
hibition, has an inherent right, has a bona fide purpose to retire 
by purchase its capital stock.” 


This case was followed in the subsequent case of 
Sanford v. The First National Bank of Marysville, Kansas, 
238 Fed. page 298. 


In the case of Singhaus v. Piper, 103 Neb. 493, 172 
N. W. 523, our court held as follows: 
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“The circuit court of appeals of the United States, in Burnes 
v. Burnes, 70 C. C. A. 357, declares the law to be: ‘In the absence 
of constitutional or statutory prohibition, corporations have the 
inherent power to buy, to retire, and to sell their own stock.’ And 
this court appears to have adopted that view: ‘A corporation, when 
not prohibited by its articles or by statute, may buy and sell its 
own stock, and hold, reissue or retire the same, provided such act 
is done in entire good faith and in no manner injures the rights 
of its creditors or its stockholders.’ Fremont Carriage Mfg. Co. v. 
Thompson, 65 Neb. 370. . 


It is necessary that the law should be well settled and thoroughly 
understood upon such a question, and we do not consider it ad- 
visable to re-examine the question now, after 18 years. The return 
of stock by shareholders to the corporation in consideration of 
property of the corporation must, however, be ‘in entire good faith 
and no manner injure the rights of its creditors or its stockholders.’ 
The relation between stockholders under such circumstances may be 
regarded as confidential; and, if they are creditors of the corpora- 
tion, their right to object to such a transfer is analogous to the 
right of creditors to object to transfers of property by their 
debtors.” 


It is therefore our opinion that in the absence of a 
constitutional or statutory prohibition a corporation may 
provide in its articles of incorporation that the corpora- 
tion may purchase, retire or reissue its stock. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE,. 
Assistant Attorney General. 
May 19, 1924. 


| 


; 
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CORPORATIONS—PURPOSES OF INCORPORATION 


Under our general incorporation laws, a corporation may set forth in 
its articles of incorporation more than one purpose as the ob- 
ject of the incorporators, providing such additional purpose and 
purposes are not incompatible with the direct object for which 
the organization was incorporated and where the same would not 
be some illegal or unlawful purpose. 


Messrs Burkett, Wilson, Brown & Wilson, Attorneys, 
Irirst National Bank Bldg., 
Lincoln, Nebraska. 


Attention :—Mr. Ralph P. Wilson. 
Dear Sirs: 


In reply to your favor of the 13th ultimo concerning 
certain questions we have discussed with you pertaining to 
the application of the Kearney Grocery Company of Kear- 
ney, Nebraska, we have, since our conversation, given 
these matters further consideration and direct your atten- 
tion to the following authorities. 


Concerning the right of one corporation to hold stock 
in another corporation, the author, in Volume 14 Corpus 
Juris, Page 105, Sec. 81 announces the rule to be as fol- 
lows: 


“A corporation need not necessarily be composed of natural per- 
sons or of natural persons only. If authorized by statute it may be 
composed either wholly of other corporations or of natural persons 
and corporations; and one private corporation may, either by original 
subscription or by purchase, become a stockholder and member of an- 
other corporation, with all the rights and liabilities attaching to such 
relation, either when it is expressly authorized by its charter to do 
so, or when such subscription or purchase is within its implied 
powers as a necessary or proper means of exercising the other 
powers conferred on it. But it cannot lawfully do so when not ex- 
pressly authorized by its charter, and when such transaction is for- 
eign to the purposes of its creation. Nor can a corporation become 
ene of the original incorporators of another corporation where the 
statute expressly or impliedly requires them to be natural persons.” 
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In Volume 14A Corpus Juris, Page 284, Sec. 2129 the 
author further says: 


“The rule supported by the great weight of authority is that a 
corporation cannot take and hold stock in another corporation unless 
such power has been expressly granted to it or is conferred by neces- 
sary implication.” 


In the case of Hyms vs. Old Dominion Company, 113 
Me., Page 294, 93 Atl. 747, (751), it is said: 


“It is settled law generally that one corporation cannot hold 
capital stock of another corporation without legislative authority.” 


Again in the case of People vs. Union Gas & Electric 
Company, 254 Ill. 3895, 98 Me. 768, Ann. Cases 1916 B. 
Page 201, the court said: 


“The question as to the right of one corporation to 
hold stock in another corporation was before this court m 
People vs. Chicago Gas Trust Company, 130 IIL, 268, 22 
N. E. 798, 8 L. R. A., 497, 17 Am. St. Rep. 319, after re- 
ferring to the authorities the court said: 


“Tt has been held in many cases that in the U. S. corporations 
cannot purchase or hold or deal in the stocks of other corporations 
unless expressly authorized to do so by law, and that one corporation 
cannot become the owner of any portion of the capital stock of an- 
other corporation unless authority to become such is clearly con- 
ferred by statute.” 


In the case of Dunbar vs. American Telephone and 
Telegraph Company 238 Ill. 456, 87 Me., 521 the court 
said : 


“The American Company could exercise no powers in this state 
which could not be exercised lawfully by a domestic corporation in 
the same line of business. The attempt by the American Company 
to purchase a controlling interest in the Kellogg Company was un- 
lawful. The word ‘unlawful,’ as applied to the purpose and acts of 
corporations, is not used exclusively in the sense of malum in se or 
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malum prohibitum. It is often employed to designate powers which 
corporations are not authorized to exercise or contracts which they 
are not authorized to make—or, in other words, such acts, powers, 
and contracts as are ultra vires. Neither a foreign nor a domestic 
corporation can lawfully become a stockholder in another corporation 
unless such power is expressly given or necessarily implied, ana 
especially is this true where the object is to obtain the control of 
such other corporation. There is no provision of our general incor- 
poration law authorizing one corporation to purchase and hold shares 
of stock in other corporations, and there is no implied power to so 
purchase stock in other corporations except where it is necessary to 
carry into effect the objects for which such corporation was formea. 
The purchase of a controlling interest in the Kellogg Company by 
the American Company cannot be sustained on the ground of im- 
plied power. As a general proposition, all contracts and agreements, 
of every kind and character, made and entered into by those engaged 
in an employment or business impressed with a public character, 
which tend to prevent competition between those engaged in like 
employment, are opposed to the public policy of this state and are 
therefore unlawful. All agreements and contracts tending to create 
monopolies and prevent proper competition are by the common law 
illegal and void. People v., Chicago Gas Trust Co., 180 Ill. 268, 22 
N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 319. The public policy 
of the state on any question is to be sought for in the Constitution 
and legislation as interpreted and expounded by the courts. Section 
22 of article 4 of the Constitution of 1870 provides that the Generai 
Assemply shall pass no local or special law for ‘granting to any cor- 
poration, association or individual any special or exclusive privilege, 
immunity or franchise whatever.’ This is a clear declaration that the 
public policy of this state is opposed to all exclusive and monopolistic 
franchises and powers, of whatever kind or character.” 


Article 12, Sec. 1, Constitution of Nebraska provides: 


“The legislature shall provide by general law for the organization 
regulation, supervision and general control of all corporations, and for 
the organization, supervision and general control of mutual and co-oper- 
ative companies and associations, and by such legislation shall insure 
the mutuality and co-operative powers and functions thereof. Foreign 
corporations transacting or seeking to transact business in this state 
shall be subject, under general law, to regulation, supervision and 
general control, and shall not be given greater rights or privileges 
than are given domestic corporations of similar character. No vor- 
porations shall be created by special law, nor their charters be ex-~ 
tended, changed or amended, except those corporations organized for 
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charitable, educational, penal or reformatory purposes, which are to 
be and remain under the patronage and control of the state.” 


Volume 3, Neb. (Unof.) Rep., Page 888 in the case of 
Nebraska Shirt Company vs. Horton our supreme court 
commission in an opinion written by Commissioner Pound 
said: 


“Corporations have quite enough power without allowing them to 
incorporate themselves in new companies. Unless authorized by 
statute, a corporation has no power to subscribe to the capital stock 
of another corporation and such a subscription is not binding.” 


In State ex. rel. Tyrrell vs. Lincoln Traction Company, 
90 Neb. 535, (547) our supreme court said: 


“In Nebraska Shirt Company vs. Horton, 3 Neb. (Unof.) 888, we 
held that, unless authorized by statute a corporation has no. power 
to subscribe to the capital stock of another corporation.” 


In view of the above cited authorities, we are of the 
opinion that according to the public policy of the State of 
Nebraska as reflected by our constitution and the decisions 
of our supreme court it is unlawful for one corporation to 
hold stock in another corporation in Nebraska, and that 
such holding by any corporation, either domestic or foreign 
is ultra vires. 


It appears from the application of the applicant com- 
pany that a large part of the stock of the applicant com- 
pany would be held and owned by a foreign corporation, 
and even though the foreign corporation has the right 
under the laws in the state wherein it is organized to hold 
stock in other corporations, yet it could not lawfully hold 
stock in Nebraska corporations inasmuch as the same is 
contrary to the public policy of this state. 


However, it appears from the application that such 
foreign corporation is not doing a competitive business 
with the domestic company, and if the Department of 
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Trade and Commerce, Bureau of Securities finds that there 
is no combination in the form of trust or otherwise, or 
conspiracy in the restraint of trade or commerce, within 
this state, between the foreign corporation and the said 
domestic corporation, the illegal or unlawful act of the 
foreign corporation in holding a portion of the stock of 
the domestic corporation, ought not to be considered as an 
unlawful act on the part of such domestic corporation as 
to prevent such domestic corporation from receiving permit 
to issue its securities in the State of Nebraska. 


In reply to the question pertaining to the objects for 
which a corporation may become incorporated, Section 454 
Jompiled Statutes 1922, in part provides: 


“Any number of persons may be associated and incorporatei for 
the transaction of any lawful business, * * *.” 


In Volume 14, Corpus Juris, Page 129, Sec. 120, the 
author states the general rule as follows: 


“If a statute, as is sometimes the case, authorizes the formation 
of corporations ‘for the purpose of engaging in any lawful enter- 
prise, business, purpose or occupation,’ or generally for mutual profit 
or benefit not inconsistent with the constitution and laws of the state, 
there is no restriction as to the purposes for which a corporation 
may be lawfully formed except that it must not be unlawful or in- 
censistent with the constitution or laws of the state, and the courts 
must give the statute the broad construction required by its terms; and 
this construction has generally been placed upon statutes authorizing 
the formation of corporations for certain specified purposes ‘or for any 
lawful business’ except as therein stated, and on other similar stat- 
utes. In other jurisdictions, however, the general rule of construc- 
tion that general words in a statute extend only to things of a kin- 
dred nature to those specifically mentioned has been applied to these 
latter statutes, and it has been held that corporations for purposes 
not of a like nature to those previously mentioned, although not un- 
lawful, are not authorized. Of course if the purpose comes within 
the exceptions in such a statute it is unauthorized; and the general 
language of a statute providing for the incorporation of companies 
for the transaction of any lawful business not otherwise specifically 
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provided for is not to be construed to include the conduct of any busi- 
ness for the incorporation of which the legislature has otherwise 
specifically provided.” 


In Volume 1, Fletcher Cyclopedia on Corporations, Page 
198, Section 117, the author states the rule as follows: 


“It is essential, of course, that a corporation shall be formed for 
some purpose, and statutes authorizing the formation of corporations 
generally provide that corporations may be organized for certain speci- 
fied purposes. A question naturally arises as to whether such stat- 
ute restricts the corporations organized thereunder to one purpose or 
permits it to be formed for more than one purpose. This depends 
upon the verbiage of the statute and the construction to be placed 
thereon. A statute stating the purposes for which corporations may 
be formed may be so worded that corporations formed thereunder 
are restricted to one purpose, or may be so worded that corporations 
may assume diversified powers, and may have more than one cor- 
porate object, and may carry on two or more distinct and independ- 
ent lines of business. 


“Tt is held that a statute authorizing the formation of corpora- 
_ tions ‘for any lawful purpose excepting banking, insurance, real estate 
brokerage, the operation of railroads, and the business of loaning 
money,’ permits the creation of corporations having more than one 
object. If several purposes are enumerated in separate subdivisions 
of the statute a single corporation cannot be organized for purposes 
specified in more than one of such subdivisions, unless the statute 
expressly so provides. 


“A corporation cannot be organized for two or more incompatibie 
purposes.” 


We are therefore of the opinion that a corporation 
may set forth in its articles of incorporation more than one 
purpose as the object of the incorporators providing such 
additional purpose or purposes are not incompatible with 
the direct object for which such organization was incorpor- 
ated and not for some illegal or unlawful purpose. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
March 6, 1924. 


OPINIONS 247 


CORPORATION—RELIGIOUS SOCIETY 


Whenever a local church, which is part of a superior or general 
supervising body ceases to exist or maintain its organization, 
the real estate and personal property vests in and becomes trans- 
ferred to the incorporated superior governing body of the same 
religious denomination within whose jurisdiction such society 
was located. 


Rev. Wm. Grether, 
Pastor, Hope Reformed Church, 
Belden, Nebraska. 


Dear Sir: ° 


We have your favor of the 23rd instant inquiring 
as follows: 


“Whether a local congregation or church owns property, and 
if they desire to dispose of such property, if the proceeds thereof 
would pass to the next higher organization under which such religious 
society is under the control or supervision.” 


In reply to this inquiry you are informed that Section 
571, Compiled Statutes, 1922, provides: 


“Whenever any religious society which is in any way under 
the control. or supervision of any superior or general supervising 
body ceases to exist or to maintain its organization, all its remain- 
ing real or personal property shall vest in, and be transferred, in the 
manner provided by law to the incorporated annual conference, pres- 
bytery, diocese, dicesan council, state convention or other incor- 
porated governing or supervising body of the same religious denom- 
ination within whose jurisdiction such society was located, or with 
which it was affiliated, it being intended that said property shail 
vest in and be transferred to the highest governing or supervising 
corporate body of the same denomination, having its original cor- 
porate existence within this state.” 


If your congregation desires to sell or dispose of its 
church property, the above provision of law would not 
be applicable. The above provision applies only when 
a local church ceases to exist or maintain its organiza- 


* 
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tion. You understand that the church property is used 
for religious purposes and when the local congregation 
or society neglects and refuses to continue to use the 
property for such purposes, then the property passes to 
the higher organization which is maintaining or carrying 
on religious services. 


Section 554, Compiled Statutes 1922, provides the 
manner in which a local church or religious society may 
dispose of or encumber its church property. 


Your second inquiry is whether or not a local, church 
may sell and dispose of its property even * though it holds 
connection with a higher organization, and in reply to 
this part of your inquiry you should comply with the pro- 
visions of Section 554, and in addition thereto, comply 
with the rules and regulations of your denomination con- 
cerning the sale and disposal of property. 


Answering your third inquiry concerning the method to 
dissolve an organized local church society, you are informed 
that a corporation may become dissolved by expiration 
of its charter, or by consent of two-thirds of all its mem- 
bers, which consent must be entered on its records, unless 
a different rule has been adopted in its articles of in- 
corporation. 

Respectfully So ee 
O. 8. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
October 26, 1923. 
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CORPORATIONS—RESTRICTIONS UPON TRANS- 
FERABILITY OF STOCK 


In the absence of an expressed authority of statute a corporation 
cannot restrict the transferability of its stock. 


J. L. Kizer, Examiner, 

Bureau of Securities, 

Department of Trade & Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


In reply to your favor requesting an opinion of the 
attorney general upon the right of incorporators incor- 
porating under the laws of Nebraska to make a restric- 
tion upon the transfer of stock in a corporation, we direct 
your attention as follows: 


In Volume 14 Corpus Juris, page 665, Sec. 1035, the 
author says: 


“Any restriction on a stockholder’s right to dispose of his shares 
must be construed strictly; and any attempt to restrain a transfer 
of shares is regarded as being in restraint of trade, in the absence 
of a valid lien upon its shares, and except to the extent that valid 
restrictive regulations and agreements exist and are applicable. Sub- 
ject only to such restrictions, a stockholder cannot be controlled in 
or restrained from exercising his right to transfer by the corpora- 
tion or its. officers, or by other stockholders, even though the 
sale is to a competitor of the company, or to an insolvent person, or 
even though a controlling interest is sold to one purchaser.” 


In Section 1037 the author further says: 


“The legislature may impose such conditions upon the transfer 
of stock as will render it inalienable without a further compliance 
with the conditions; and when authorized by statute, reasonable re- 
strictions upon the right to transfer may be expressed in the articles 
of incorporation or by laws. If the restriction is imposed in direct 
terms by the legislative charter, so as to imply no transfer unless 
the restriction is conformed to, then, even, between the seller and 
buyer, there will be no change of property without such conformity; 
but if it is prescribed only by a by-law or rule adopted by the 
corporation, whether under a general charter to that effect or 
otherwise, a complete and valid transfer as between seller and 
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buyer may be effected by any of the methods which will suffice, 
under the general law, for the transmission of ownership in per- 
sonal property. 


1. VALIDITY OF BY-LAW OR REGULATION 


When the restrictions are imposed by a by-law or other cor- 
porate regulation, they must be such as are authorized by legislative 
enactment, otherwise the by-law or regulation is ultra vires, and the 
restrictions are regarded as impositions in restraint of trade and are 
not binding either on the stockholders or on those purchasing from 
them, even though the by-law or regulation is endorsed on the cer- 
tificate of stock. A general statutory power to regulate transfers of 
stock merely includes authority to make reasonable regulations, or 
to prescribe the formalities to be observed in making transfers; and 
under such power the corporation may enact such by-laws regulating 
or restraining the transfer of shares as are not unreasonable and 
are necessary and proper for the protection of the corporation. Such 
statutory power, however, does not include authority to control the 
transferability of stock by prescribing to whom the owner may 
sell, and to whom not or on what terms; and a by-law or other 
regulation which undertakes to prohibit a stockholder from freely 
transferring his shares, or which prescribes regulations which amount 
to an unreasonable restriction upon the right of transfer, is void as 
being in restraint of trade and against common right. 


2. OPTION TO COMPANY OR TO STOCKHOLDERS TO PURCHASE 


It is generally held that a restriction is valid where it is prop- 
erly imposed, which requires that, before stock is offered to out- 
siders, an opportunity to purchase the stock on certain terms shall 
be given for a stated period to the corporation or board of directors, 
or to the corporation or other stockholders. But on the other hand 
it has been held that such a restriction is an invalid restraint on 
alienation and that a by-law containing such a restriction is invalid 
where it is not authorized by statute. It has been held, however, that 
if the by-law is invalid as a by-law it may be binding as an agree- 
ment on the stockholders who unanimously adopt it, and that such 
a by-law may be void, a stockholder may enter into a contract 
with the corporation whereby he will be bound by conditions re- 
quiring him to offer his shares to the corporation before he shall 
have the right to sell them to another, and the fact that the con- 
ditions are contained in an invalid by-law will not render his 
agreement void.” 
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In Fletcher Cyclopedia on Corporations, Volume I, page 
1079, Section 513 the author says: 


“Shares of stock are very generally regarded as personal prop- 
erty and transferable as such without interference by the corpor- 
ation (66). The legislature may of course place such restrictions 
on their transfer as it chooses (67) or may authorize the corpora- 
tion to act in the matter (68). A delegation of power of this char- 
acter to the corporation, however, will not ordinarily be implied, but 
must be made in express terms (69). Thus a corporation has no 
implied power to prohibit transfers or either directly or indirectly 
make their validity dependent on the approval and consent of its 
officers, directors or other stockholders, and by-laws attempting so 
to do are void not only as violative of the rights of the stockholders 
but also as contrary to public policy as an unreasonable restraint 
on the alienation of property, (70) and it has been held that the 
fact that a stockholder consents to such a by-law does not render it 
binding on him, since, it being contrary to public policy, the con- 
sent of all of the stockholders cannot give it validity. (71) More- 
over, the express provision necessary to the existence in the cor- 
poration of the power to adopt by-laws restricting the transfer of 
its stock must be specific in character. That it might possibly be 
construed as giving such power will not be sufficient. Thus, a 
corporation will not be permitted to restrict the alienation of its 
stock, by a by-law, merely because it has the power under the ~ 
statute or its charter to “regulate” the transfer thereof, the legisla- 
ture being regarded as having intended no more than that the 
corporation might prescribe the formalities which as to it, itself, 
are to be observed in the making of transfers. (72) 


As to whether a corporation may adopt a by-law providing that 
befcre a stockholder shall sell his stock to a third person, he shall 
offer it to the corporation and other stockholders and give them 
an opportunity to purchase it, the courts would seem to differ, it 
having been declared, on the one hand, that such a by-law is 
invalid, (73), and on the other, that it is not against public policy, 
at least as between the transferee of the stock and the corpora- 
tion, (74) but is consistent with common sense and practical busi- 


ness. (75).” 

In the case of Miller v. Farmers Milling & Elevator 
Company, Vol. 78, Nebraska Reports, page 442, our Su- 
preme court held: 


“The question presented by the appeal is whether a corpora- 
tion organized under the laws of this state can, by its by-laws, limit 
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the number of shares of its stock a person may hold at one time, and 
prevent a transfer of stock by a stockholder to a non-stockholder 
without the consent of the directors of the corporation? If it can, 
the decree of the district court is wrong and should be reversed, 
otherwise it should be affirmed. The power to make by-laws not 
inconsistent with the law of the land, is one of the common law in- 
cidents to a corporate existence (Angell and Ames, Corporations (11th 
ed.), sec. 325), and is expressly conferred by statute. Section 124, 
ch. 16, Comp. St. 1905. The transfer of stock has been uniformly re- 
garded as a legitimate subject of corporate legislatiton, to enable 
the company to know who are stockholders, to whom dividends are 
to be paid, who are entitled to vote, and, where the company has 
a lien on the stock for debts due to it from the stockholders, to 
enable it to prevent a transfer in derogation of its own rights. But 
such legislation will not be enforced beyond what is necessary to 
serve those purposes, where: its enforcement would operate as an 
infringement on the property rights of others, or as an unreasonable 
restraint upon the disposition of property in the stock of the cor- 
poration. Farmers & Merchants Bank vy. Wasson, 48 Ia. 336. As is 
said in Boone, Corporations, sec. 122: ‘The right of transfer is in- 
cidental to the ownership of shares in the stock of joint-stock com- 
panies and corporations, formed in pursuance of legislative author- 
ity; and a by-law which unreasonably interfers with the free exer- 
cise of its right is void, as being in restraint of trade.’ See, also, 
2 Thompson, Commentaries, Law of Corporations, sec. 2300; Angell 
and Ames, Corporations, (llth ed.), sec. 353, 354; 1 Cook, Stock 
and Stockholders, secs. 331, 332; 2 Cook, Corporations, sec. 621a. 
The correlative right to purchase rests on similar grounds. 2 
Thompson, Commentaries, Law of Corporations, supra. In re Klaus, 
29 N. W. 582, 67 Wis. 401, the court said: ‘A by-law of a corpora- 
tion which prohibits the transfer of stock by a stockholder without 
the consent of all the stockholders is against public policy and void. 
No exception can be made in the application of this rule on the 
ground that the stockholders of the corporation are few, and were 
originally copartners, and the one against whom the by-law is in- 
voked consented to and voted for it? In Herring v. Ruskin C. 
Ass’n., 52 S. W. (Tenn. Ch.) 327, the court held that a by-law pro- 
hibiting the transfer of stock except to the corporation, though in- 
dorsed on the certificate of stock, was void. In Chouteau Spring 
Co. v. Harris, 20 Mo. 388, the court held that the power to regulate 
the transfer of stock did not include the power to restrain trans- 
fers or to prescribe to whom they might be made, but merely to 
prescribe the formalities to be observed in making them, and that 
the company could not prevent a party from selling his stock, even 
to an insolvent person. In Bloede y. Bloede, 84 Md. 129, 34 Atl. 
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1127, the court held that a by-law, requiring a stockholder to 
give notice of his intention to sell, and that the other stockholders 
shall thereupon have the option to purchase the stock at the price 
named, was an invalid restraint of alienation. In Ireland v. Globe 
Milling Co. 21 R. I. 9, 41 Atl. 258, the Court held that a statute 
authorizing corporations to make by-laws consistent with the laws 
of the state did not authorize a by-law requiring stockholders, be- 
fore selling their stock, to first offer it to the corporation, and that 
the assignee of shares was not bound by a corporate by-law passed 
without authority of statute, even though his assignor had assented 
thereto. See, also, Morgan v. Struthers, 131 U. S. 246; MecNulta 
v. Corn Belt Bank, 164 Ill. 427, 45 N. E. 954; Moore v. Bank of Com- 
merce, 52 Mo. 377. The by-laws under consideration, tested by 
the authorities cited, operate as an unreasonable restriction upon the 
transfer of stock and are void as an unlawful restraint upon the 
transfer of property.” 


In the case of The Farmers’ and Merchants’ Bank of 
Lineville v. Wasson, Volume 48, Ia. Rep., page 337, which 
case was cited with approval in the Nebraska case of 
Miller v. Farmers Milling and Elevator Company, Supra, 
the court said: 


“The Articles. of Incorporation and by-laws declare that nc 
valid transfer of stock can be made until it is entered upon the 
books of the corporation. This restriction accords with the law of 
the state. Code, Sec. 1078. But they also contain a further re- 
striction, to the effect that the validity of a transfer depends upon 
the approval and acceptance of the board of directors of the bank, 
* * * The restriction first mentioned is necessary, in order that 
the officers of the corporation may know who are the stockholders, 
which is essential in conducting elections of officers, and for other 
matters. It can never defeat the rights of other parties, and, in all 
cases, must be regarded as a reasonable requirement. This, if it 
were not, as it is, in accord with an express provision of the statute 
of the State, would demand that it be upheld by the courts. 


But the same things are not true of the other restriction. While 
it may be lawfully enforced to protect rights of the corporation, it 
cannot, in other cases, be exercised without limitation so as to 
defeat the rights of others. If the corporation has no rights to be 
protected by its exercise, and other parties would be deprived of 
their property thereby, it cannot be enforced in such cases. Its 
enforcement would operate as an infringement upon the property 
rights of others, which the law will not permit. It would, besides, 
operate as a restraint upon the disposition of property in the stock 
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of the corporation, in the nature of restraint of trade, which the 
courts will not tolerate. As the restriction is not imposed by express 
authority of the statute of the State, it cannot, in such cases, be 
enforced. These conclusions are supported by the following authori- 
ties: Sargent v. Franklin Ins. Co.,°8 Pick., 90; Quiner v. Marble- 
head Ins. €o., 10 Mass., 476; Angell & Ames on Corporations, para- 
graph 567; United States v. Vaughan, 3 Binn., 394; Chambersburg 
Ins. Co. v. Smith, 11 Pa. St. 120, Cheauteau Springs Co. v. Harris, 20 
Mo., 382.” 


We are therefore of the opinion that the provisions 
in articles of incorporation attempting to require a stock- 
holder to give notice of his intention to sell or dispose of 
his stock in a corporation or placing any other restraint 
upon a stockholder in disposing of his stock is illegal and 
void for the reason that there is no provision in the 
statutes of Nebraska giving authority to a corporation to 
provide for such a restraint upon the transferability of 
stock, and that such a restriction is against public policy 
and void. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
October 23, 1923. 


CORPORATIONS—RIGHT TO PRACTICE MEDICINE 


A corporation is not such a person as can be licensed to practice 
medicine. A corporation may be formed for the purpose of fur- 
nishing services of duly licensed physicians. 

Mr. J. L. Kizer, 

Baeaminer, Bureau of Securiies, 

Lincoln, Nebraska. 

Dear Mr. Kizer: 

In re: Doctors Breuer, Inc.—2387. 
In reply to your letter of the 15th instant inquiring 
if doctors may incorporate fcr the purpose of furnishing 
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the services of physicians as proposed by the articles of 
incerporation of the applicant company as set forth in 
article 3 of applicant’s proposed articles of incorporation, 
which provides as follows: 

“The general nature of the business to be transacted by this 
corporation shall be to contract to furnish to humanity the services 
of qualified and licensed physicians and surgeons, and to own and 
supply such physicians and surgeons with any and all necessary quar- 
ters, equipment, supplies and service essential to the proper pezform- 
ance and appropriate advancement of their medical and surgical skill.” 


This question was submitted by our Supreme Court 
in the case of State Electro-Medical Institute vs. Platner, 
reported in volume 74 Neb. Rep. at page 23 and again fol- 
lowed in the later case of State Hlectro-Medical Institute 
vs. State of Nebraska, reported in volume 74, Neb. Rep. 
p. 40, wherein the court held: 


“Qualified and licensed physicians may form a corporation and 
make contracts for the services of its members and cther licensed 
physicians, Making such contracts, and furnishing the services of 
qualified and licensed physicians thereunder, is not a violation cf 
section 7, chapter 55, Compiled Statutes 1903, ‘(Sec. 8167 Comp. Sta. 
1922)’ forbidding the practice. of medicine without a license.” 


In that case the eourt further said: 


“A hospital which is controlled by a corporation, and which re- 
ceives patients, and contracts to care for them and ¢o furnish them 
with medical attendance, does not by so-doing practice medicine with- 
in the meaning of this Act.” 


The court further held that a corporation as such 
could not practice medicine, but that duly licensed physi- 
cians could incorporate for the purpose of furnishing the 
services of licensed physicians and that such a corporation 
was not against public policy or contrary to the statute 
governing this matter. 

In volume 2, Fletcher on Corporations, page 1792, sec- 
tion 821, the author says: 

“A corporation is not such a person as can be licensed to prac- 


tice medicine. But it is held in Missouri that even if 2 corporation 
cannot be organized to practice medicine, yet a corporation formed 
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for the purpose ‘of furnishing treatment for hernia and medical and 
surgical treatment for all other diseases, accidents and deformities,’ 
has power to contract with physicians to furnish medical treatment. 
So it is held in Nebraska that licensed physicians may form a cor- 
poration and make contracts for the services of its members and 
other licensed physicians, notwithstanding a corporation cannot be li- 
censed to practice medicine. These rulings are in direct conflict with 
the New York decision as to the right of corporations to practice 
law.” 


It is, herefore, our opinion that the nature of the 
business of the applicant company as set forth in article 3 
of its proposed articles of incorporation is not contrary to 
public policy and to section 8167, Comp. Stat. 1922, in- 
asmuch as the nature of applicant’s business is only to 
furnish the services of qualified physicians. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
June 25, 1923. 


CORPORATIONS—RIGHT OF STOCKHOLDERS TO 
VOTE 
The owners of preferred stock in a corporation have a right to vote 
for directors or managers of a corporation. 


Hon. Charles W. Pool, 
Secretary of State, 
Lincoln, Nebraska. 


Dear Sir: 

You say: 

“A corporation organized in 1917 and the Articles of Incorpora- 
tion and by-laws do not permit the Preferred Stock to vote on of- 
ficers and directors. But in the new 1922 Revised Laws with new 


Constitution it seems to give the Preferred Stockholders the right 
to vote. Does this affect the 1917 corporation?” 
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In answer to your question, I will say that in my 
opinion the owners of preferred stock have a right to vote. 
At the time the corporation was organized in 1917, the 
constitution of this state provided: 


“The legislature shall provide by law that in all elections for 
directors or managers of incorporated companies, every stockholder 
shall (have) the right to vote in person or proxy, for the number of 
shares of stock owned by him, for as many persons as there are di- 
rectors or managers to be elected, or to cumulate said shares and 
give one candidate as many votes as the number of directors multi- 
plied by the number of his shares of stock, shall equal, or to dis- 
tribute them upon the same principle among as many candidates as 
he shall think fit, and such directors or managers shall not be elected 
in any other manner.” 


“Where the constitution of the state provides that each share of 
stock shall have one vote, a statute authorizing the issue of stock 
with such voting powers as may be expressed in the certificate of in- 
corporation does not sustain the withholding of a vote by the pre- 
ferred stock, even though the certificate of incorporation so provides.” 


Cook on Corporations, Section 269, Eighth Edition, . 
Pgs. 898, 899. 

The above statement of law is sustained by the de- 
cision of Brooks v. State, T9 Atl. 790, and in People v. 
Imerson, 134 N. BE. 707. 

Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By GEO, W. AYRES, 
Assistant Attorney General. 
April 23, 1924. 
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CORPORATIONS—SECURITIES 


It is unlawful to dispose of its securities until after such corporation 
has received an authorization order from the bureau of securities. 


Montgomery, Hall & Young, 
624 Omaha National. Bank Bladg., 
Omaha, Nebraska. 
Gentlemen: 
In re: Western Fuel Co., your file 9342. 


We have your favor of the 9th instant in regard to 
the above-entitled company wherein you state your. theory 
of the securities law, which is commonly referred to as 
the “blue sky” law, and inasmuch as there is a difference 
of opinion concerning the construction of this part of the 
statutes, between your office and this Department, we 
desire to state to you our theory of the law. This theory 
of law as herein announced by this Department was held 
by our predecessors, Messrs. TouVelle and Jacobson, and 
we, therefore, feel obligated to follow the same until a 
court shall hold otherwise. 


Section 8114 of the Compiled Statutes 1922, defines 
securities and defines shares as “treasury shares, bonds,” 
ete. It further defines the term “ ‘person’ shall include 
every corporation, partnership, joint stock company, declar- 
ation of trust association, and every other character of 
association, and every individual,” ete. 


Subdivision (j) of section 8115 provides that the 
owner of securities may dispose of his own property for 
his own account exclusively, provided he is not the maker, 
issuer or underwriter of such stock or securities. 


Substituting the word “corporation” for the word 
“person” in section 8116, it would read: 


“No corporation” * * * “shall issue, assign, transfer” * * * 
“any securities” (shares, treasury shares) “not specifically exempted 
from the provisions of this article and within this state, until there 
shall have been filed with the department of trade and commerce 
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a verified written application,” * * * “and until after said applicant 
shall have received from said department a written order authoriz- 
ing it to proceed with the proposed” * * * “issuance” (shares, treas- 
ury shares) * * * “of said securities.” 


The reasoning advanced in support of this construc- 
tion of the statute is that since the law provides that an 
individual may under certain circumstances dispose of 
his own stock for his own benefit, each of the incorpora- 
tors of the corporation could, therefore, dispose of his own 
stock and if the stock was of no value, that the purchaser 
would, therefore, be defrauded and in order to prohibit the 
sale of worthless stock the legislature intended that no 
stock should be issued to the incorporators of any cor- 
poration until an order had been made to a corporation 
authorizing it to issue stock to its incorporators. 


The case of the Nebraska State Railway Commission 
v. Alfalfa Butter Co., 104 Neb. T97, 178 N. W. 766, cited 
by you was a construction of the former Act which was 
repealed by the 1921 session of the legislature and which 
legislature enacted the present law. It: was because of 
this defect in the former law that the legislature repealed 
the former law and enacted the present law. 


This has been the construction placed upon the stat- 
ute by our predecessors and we feel that we are obligated 
to follow their holding until the court should hold other- 
wise. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
July 10, 1923. 
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CORPORATIONS—SECURITIES DEFINED. 
Mr. W. J. McNichols, 
Bureau of Securities, 
State House, 
Lincoln, Nebraska. 
Dear Sir: 

In reply to your favor of the 24th instant in regard to 
the American Salt and Coal Company issuing its Trustee 
Certificates for $100,000.00, Series “A,” attached to your 
inquiry is a copy of the certificate agreement, also an ap- 
plication, and, upon due examination it is the opinion of 
this department that the proposed scheme comes within 
the purview of the Bureau of Securities Act. 

Section 8114, Compiled Statutes of Nebraska, 1922, 
defines the term of “securities” in part as follows: 

“The term ‘securities’ as used in this article shall be taken to 
mean and include stock certificates, shares, treasury shares, bonds, 
debentures, certificates of participation, units, undivided interests, 
notes. or other obligations or evidences of indebtedness * * * ” 

I note that you state, in your opinion, that this is 
merely an attempt upon the part of the company to bor- 
10W money and you therefore think that the same does 
not come within the purview of the Act. 

It is our opinion, however, that even if this should 
be merely an attempt upon the part of the issuer to 
borrow money it would be within the purview of the 
Bureau of Securities Act and before proceeding to dis- 
pose of the same to the public that it would be necessary 
for such issuer to secure an authorization order from 
the Department of Trade and Commerce, Bureau of 
Securities, before issuing or offering same for sale in this 
state. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
June 27, 1924. 
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CORPORATIONS—STOCK IN OTHER 


It is unlawful for a corporation to hold or own stock in another cor- 
poration unless there is express statutory authority therefor, or 
circumstances are such that the transaction is a necessary or 
reasonable means of carrying out or accomplishing the obeets for 
which the corporation was created. 


Bureau of Securities, 
State House, 
Lincoln, Nebraska. 


Gentlemen: 


In reply to your inquiry concerning the right of one 
corporation to hold stock in another corporation, we direct 
your attention as follows 


In 14 C. J., page 105, Section 81, the author says: 


“A corporation need not necessarily be composed of natural per- 
sons or of natural persons only. If authorized by statute it may be 
composed either wholly of other corporations or of natural persons 
and corporations; and one private corporation may, either by original 
subscription or by purchase, become a stockholder and member of 
another corporation, with all the rights and liberties attaching to 
such relation, either when it is expressly authorized by its charter 
to do so, or when such subscription of purchase is within its implied 
powers as a necessary or proper means of exercising the other powers 
conferred on it. But it cannot lawfully do so when’ not expressly 
authorized by its charter, and when such a transaction is foreign to 
the purposes of its creation. Nor can a corporation become one of the 
original incorporators of another corporation where the statute ex- 
pressly or impliciedly requires them to be natural persons. 


In Vol. 14A C. J., page 290, Section 2138, the author 
further says: 


“One corporation, may, when authorized by statute, purchase a 
controlling interest in the stock of another corporation and exercise 
such control. But in the absence of an express permission it is not 
within the general powers of a corporation to purchase the stock of 
other corporations for the purpose of controlling their management. 
It is obvious that a corporation cannot hold shares of another cor- 
poration where to do so would be the creation of unlawful monopoly 
or combination in restraint of trade.” 
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In Vol. II, page 2067, Section 1117, Fletcher’s Encyclo- 
pedia of Corporations, the author states the rule as follows: 


“In the United States there are some cases to the same effect as 
the English rule, but they are opposed to the decided weight of author- 
ity both in the federal and state courts. The prevailing dostrine is that 
a corporation has no power either to subscribe for or purchase shares 
of stock in another corporation, unless such power is expressly con- 
ferred upon it by its charter or other statute, or unless the circum- 
stances are such that the transaction is a necessary or reasonable 
means of carrying out or accomplishing the objects for which it was 
created. Moreover, purchases of stock of other corporations have 
been held to be contrary to public policy, in addition to being beyond 
the power of the corporation. * * * * Where a corporation has no 
power to subscribe for or purchase stock in another corporation, it can- 
not do so indirectly through a trustee or agent. ‘To hold otherwise 
would be to sustain a transaction illegal in its character, accomplished 
by indirection, when it could not be done if the methods were direct.’ ” 


At Section 1121, the author further says: 


“On the other hand, a corporation may take stock in another 
company without express authority, provided there is no express por- 
hibition, whenever the ciruumstances are such as to render the trans- 
action a necessary or proper means of accomplishing the objects of 
its creation. ‘Whether the purchase of stock in one corporation by 
another is ultra vires or not,’ it was said in an Indiana case, ‘must 
depend upon the purpose for which the purchase was made, and whether 
such purchase was under all the circumstances, a necessary or reason- 
able means of carrying out the object for which the corporation was 
- created, or one which under the statute it might accomplish.’ * * * ** 


Although some of the decisions already cited in this Section tend 
to establish a contrary rule, it would seem to be the better rule that 
a corporation may purchase stock in a corporation in aid of its busi- 
ness where it would have the power to buy all the product of such 
corporation. Thus, in a recent Missouri decision, it is held that a 
railroad company may acquire stock in coal and elevator companies 
when the purpose is to facilitate its business, and that it is imma- 
terial that the company purchases a majority or practically all the 
shares of stock of such companies; and the court said: ‘If the rail- 
road company could do that business with its own means, why could 
it not secure itself in the matter of obtaining coal for fuel or a con- 
venience in handling grain by acquiring stock in a coal or elevator 
company, if it would be a more convenient, and if the public was not 
injured thereby?’ So in a later case in Missouri, it was held that a 
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railroad company may own the stock of an express company organized 
as a carrier of express freight, and also the stock of a refrigerator car 
company which owns cars devised and used for the transportation of 
products which requires refrigeration while in transit, on the theory 
that ‘both companies are engaged in business which the railroad com- 
pany would carry on itself: and if it could do so directly it may do so 
indirectly by owning the stock of the companies engaged directly in 
the business.’ Likewise it was held in a federal case that a corpora- 
tion created to manufacture, bleach and dye cottons had power to ex- 
change part of its stock for stock in a dyeing corporation formed by its 
consulting chemist, where the formulas of the chemist was his own 
discovery and secret, and were used by the manufacturing company 
only.” 


At Section 1122, the author says: 


“The general rule that a corporation cannot subscribe for or pur- 
chase stock in another corporation is based upon the ground that such 
a transaction is generally foreign to the objects of its creation, and 
not upon any notion that the nature of a corporation renders it inca- 
pable of taking and holding stock in other corporations. A corpora- 
tion therefore, may take and hold stock in another corporation when- 
ever it is expressly authorized to do so.” 


In the case of Nebraska Shirt Company vs. Horton, 3 
Neb. (Unof.) 888, in the opinion of Mr. Commissioner 
Pound it is said: 

“Corporations have quite enough power without allowing them 
to incorporate themselves in new companies. Unless authorized by 


statute a corporation has no power to subscribe to the capital stock 
of another corporation, and such a subscription is not binding.” 


In that case the Nebraska Shirt Company had sub- 
scribed to some of the capital stock of the Trans-Mississippi 
Exposition Company, which was a business not within the 
objects for which the Nebraska Shirt Company was incor- 
porated: ‘ 


In the latter case of State, ex rel, Tyrrell vs. Lincoln 
Traction Company, 90 Neb. 535, our court quoted with ap- 
proval the above portion of the former opinion. 

In the recent case of Twamley, Sons & Company vs. 
Chicago Great Western Railroad Company, 111 Neb. 311, 
196 N. W. 319 (320), it was held: 


264 REPORT OF THE ATTORNEY GENERAL. 


“While defendant admits that it has held a membership in the 
Omaha Grain Exchange since its organization, and that members who 
are engaged in the grain business on such exchange are required to 
take notice of the rules thereof, it contends that, because it is not 
dealing in grain, either buying or selling, and because the holding of 
such a membership is in violation of the articles of incorporation of 
defendant, it is not required, as a matter of law, to take notice of the 
tules of the exchange. Defendant asserts that the holding of a 
membership in the Omaha Grain Exchange is ultra vires; that the 
holding of such membership confers no rights upon the defendant and 
entails no obligations. We are unwilling to concede the soundness 
of this contention. While the railroad company may not be authorized 
by its articles of incorporation to engage in the buying and selling of 
grain, it does not follow that it may not hold a membership in an 
exchange for the purpose of facilitating and aiding it in carrying on 
the business of a carrier. Carriers may, and do, own grain elevators 
for the purpose of storage and to enable them to obtain and handle 
grain for transportation. We think they are authorized to do any- 
thing that is lawful and necessarily incident to carrying on the busi- 
ness of a carrier. By holding a membership in the exchange, a car- 
rier is enabled to ascertain when grain is to be transported to other 
markets, to come in contact with shippers, and to solicit the con- 
signments of grain over its line of railway. We are of the opinion 
that the holding of such membership, under the circumstances, was 
not prohibited by its articles of incorporation and was not unlawful; 
that it was proper and legitimate and in furtherance of its lawful 
business,” 


In the case of Hill, et al vs. Nisbet, et al, 100 Ind. 341 
(349), the court said: 


“The proposition is stated broadly in many cases, that one cor- 
poration cannot, without express statutory authority become the owner 
of any portion of the stock of another corporation. * * * * * 


“Tt is said that if this were not so, a banking corporation could 
become the operator of a railroad or a railroad corporation might en- 
gage in banking business. It might be said at once, that where the 
purchase of stock in one corporation by another amounts to engaging 
in a business other than that authorized by this charter, such purchase 
is ultra vires, and this is so, not because the purchase is stock, but 
because the business is outside the scope of its charter . 


“Whether the purchase of stock in one corporation by another 
is ultra vires or not, must depend upon the purpose for which the pur- 
chase was made, and whether such purchase was, under all the cir- 
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cumstances, a necessary or reasonable means of carrying out the object 
for which the corporation was created, or one which under the statute 
it might accomplish.” 


In the case of Holmes & Griggs anufacturing Com- 
pany v. Holmes & Wessel Metal Company, 127 N. Y. Rep. 
252°(257), it is said: 


“Tt is doubtless true that a corporation can not purchase or deal 
in stocks of other corporations unless expressly authorized by law so 
4000 FF 


“It is equally true, however, that it may do whatever may be 
necessary in the exercise of its corporate franchises.” 


In the case of People v. Union Gas & Electric Com- 
pany, 254, Ill. 395, 98 N. E. 768 (773), it is said: 


“The question as to the right of one corporation to hold stock in 
ancther corporation was before this court in People v. Chicago Gas 
Trust Co., 130 Ill. 268, 22 N. E. 798, 8 L. R. A. 497, 17 Am. St. Rep. 
319. * * * * In passing upon that question the court said: ‘Corpora- 
tions can only exercise such powers as may be conferred by the legis- 
lative body creating them, either in express terms or by necessary im- 
plication, and the implied powers are presumed to exist to enable such 
bodies to carry out the express powers granted and to accomplish the 
purposes of their creation, * * * * After referring to the authori- 
ties, the court said: ‘It has been held in many cases that “In the 
United States corporations can not purchase or hold or deal in the 
stecks of other corporations unless expressly authorized to do so by 
law,” and that “one corporation can not becomé the owner of any 
portion of the capital stock of another corporation unless authority 
to become such is clearly conferred by statute.” 


In the case of Horst v. Lewis, T1 Neb. 365 (368); 98 
iv. W. 1046; 103 N. W. 460, our court says: 

“We take it that there is no, better settled principle of law, in this 
country, than that a grant of express power includes within it implied 
authority to do any and all things necessary and convenient for the 
carrying of them into execution.” 


It is therefore our opinion, in view of the above cited 
authorities, that one corporation cannot hold or own stock 
in another corporation unless there is express statutory 
authority therefor, or unless the circumstances are such that 
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the transaction is a necessary or reasonable means of carry- 
ing out or accomplishing the objects for which the corpora- 
tion was created. 


It is further our opinion that a corporation may pur- 
chase stock in another corporation in aid of its business 
where it would have the power to buy all the product of 
such corporation where the purchase and holding of such 
stock would not create or tend to create an unlawful mon- 
opoly or combination in restraint of trade and where the 
purchase of such stock would lawfully further the objects 
for which such organization was formed. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 


October 22, 1924. 


CORPORATIONS—SUBSCRIPTION TO CAPITAL 
STOCK 


According to our Constitution, Article XII, Section 6, subscriptions for 
capital stock must be paid for in money, labor done or property 
actually received, and a corporation has no authority to issue or 
sell its stock or securities to a subscriber in consideration of the 
promissory note of such subscriber. 


Mr. J. L. Kizer, 

Beaminer, Bureau of Securities, 
Lincoln, Nebraska. 

Dear Sir: 

In reply to your favor inquiring if a person may 
subscribe to stock in corporation and pay for the same 
by giving his promissory note, we direct your attention 
to Article XTX, Section 6, Constitution of Nebraska, which 
provides : 

“No corporation shall be permitted to issue stock or bonds except 
for an equivalent in money paid or labor done, or property actually 
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received and applied to the purpose for which such corporation was 
created, and neither labor nor propefty shall be received in payment 
of stock or bonds at a greater value than the actual value at the 
time said labor was done or property delivered, and all fictitious 
increase of stock or indebtedness shall be void;” * * * 


In the case of McCarthy, et al. v. Teias Loan & 
Guaranty Co., 142 8. W. 97, the Supreme Court of Texas 
in passing upon a similar provision in the Constitution of 
that state held: “Section 6 of Article 12 of our State 
Constitution reads as follows: ‘No corporation shall issue 
stock or bonds except for money paid, labor done, or 
property actually received. The term ‘money paid’ is very 
definite and plain, and does not mean that stock can 
be sold for money fo be paid, but must be sold for cash.” 


Mr. Thompson, in his work on Corporations (2d Ed.) 
vol. 4, Section 3940, says: “The subscriber cannot be said. 
to pay for the shares subscribed by him, by giving a written 
promise to pay—in other words, by giving his note—- 
unless that is the agreement and intention of the parties, 
and clearly within the powers of the contracting parties. 
When the corporation has the power to give credit, or to 
extend time of payment, and there is no prohibition in the 
charter or governing statute, it may ordinarily take the 
notes or bonds of the subscriber or a third person in 
payment.” 


In Leighty v. Turpike, etc., Co., 14 Serge. & R. (Pa.) 
435, the Supreme Court of Pennsylvania said: “Giving a 
promissory note for the sum which the charter requires to 
be paid in money is not a compliance with law. If such 
notes were to be taken as money, the policy of the law, 
which requires a payment of money, might be easily 
defeated.” 


“The fact that the notes to be given by McCarthy 
were to be indorsed by a solvent indorser and secured by a 
pledge of the stock does not in any wise affect the ques- 
tion. If it is permissible to accept notes at all, unsecured, 
as well as secured, notes could be accepted. Neither is the 
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question affected by the fact that part of the subscription 
is to be paid in cash; for ifa part cash payment meets 
the requirements of the Constitution, then there is no 
limit to the minimum cash payment that could be accepted, 
and to hold that a part cash payment would be sufficient 
in effect would nullify the Constitutional provision.” 


“Tt is further contended that such notes are ‘property 
actually received,’ within the meaning of the Constitution. 
It is true a promissory note is ‘property in one sense of 
the word, as, for instance, when it is in the hands of a 
third person. It has frequently been so held; but, as 
between the original parties to the same, it is but a mere 
evidence of indebtedness, and it would be a strained and 
unnatural interpretation of the Constitution to hold that it 
was there used in the sense contended for by appellants. 
To so hold would be to say that in one breath the organic 
law expressly refused to accept it as “money paid,” and 
in the next breath permitted it under the guise of property, 
thus convicting the framers of the Constitution of a palpa- 
ble inconsistency.” 


In the case of Cahill v. Lofland, 114 Alt. page 
224, the supreme court of Delaware said: “The Constitu- 
tion declares: ‘No corporation shall issue stock except for 
money paid, labor done or personal property, or real estate 
or leases thereof actually required by such corporation.’ ” 


“A promissory note in a broad sense is property; but 
it is only a promise to pay money and, therefore, is a 
mere evidence of indebtedness, A promise to pay money is 
not ‘money paid,’ and cannot be so taken, and it would be 
a travesty to say that it is ‘property actually required’ 
and, therefore, may be taken in payment for - shares 
where there is a prohibition such as there is in Delaware. 
No authority so holds. In a case directly in point it was 
held otherwise.” 


The court then quoted the case of McCarthy v. Texas, 
Etc., Co. (Tex. Civ. App.) 142 8S. W. 96. 
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We are, therefore, of the opinion that under our 
Constitutional provision above quoted a corporation has no 
authority to issue or sell its stocks or bonds to a sub- 
scriber therefor, in consideration of the promissory note 
of such subscriber. 


Respectfully submitted, 


O. S. SPILLMAN, 
‘Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
October: 25, 1923. 


CORPORATIONS—VOTING POWER—FOREIGN 
CORPORATIONS 


Under our statutes the stock of all corporations, except cooperative 
companies must have equal voting power. A foreign corporation 
desiring to do business in Nebraska or dispose of its securities 
within this state must have a similar provision concerning the 
vote of its stock. 


Mr. W. J. McNichols, 

Chief, Bureau of Securities, 
Lincoli, Nebraska 

Dear Sir: 


In reply to your favor of July 27th inquiring if a 
Delaware corporation organized with non-voting preferrea 
stock should be granted authority to dispose of its non- 
voting preferred stock in Nebraska where the common 
stock of the corporation has voting power, we direct your 
attention to section 1 of article XII of the Constitution 
of Nebraska which in part provides: 


“Foreign corporations transacting or seeking to transact business 
in this state shall be subject, under general law, to regulation, super- 
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vision and general control, and shall not be given. greater rights or 
privileges than are given domestic corporations of a, similar character.” 


Section 457, Comp. Stat. 1922, provides: 


“In all elections for directors or managers. of incorporated com- 
panies, every stockholder shall have the right to vote in person or 
proxy, for the number of shares of stock owned by him, for as many 
persons as there are directors or managers to be elected,’ * * * 


It is, therefore, our opinion that stock issued in a 
Nebraska corporation must be of equal voting power with 
all other stock and that preferred stock and common stock 
should be of equal voting power in corporations other than 
co-operative companies. It is further our opinion that a 
Delaware corporation whose preferred stock does not have 
voting power could not sell same in the State of Nebraska 
inasmuch as the Constitution prohibits the granting of any 
power to a foreign corporation greater than may be 
granted to a domestic corporation. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
August 1, 1923. 


COSTS—COLLECTION OF—CRIMINAL CASE. 


Mr. John Davey, 
County Attorney, 
Tecumseh, Nebraska. 


Dear Sir: 


Your letter of April 11 recites that William Welter 
was convicted of a felony and sentenced to the reforma- 
tory for three to six years and to pay the costs of prose- 
cution, amounting to $503. You state that a bond was 
furnished but that thereafter his bondsmen surrendered 
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the defendant to the sheriff and that the chattel mort- 
gage given by the defendant to his bondsmen for their 
security is therefore now invalid. You further state 
that writ of error has been obtained from the Supreme 
Court staying execution of the judgment, and you in- 
quire whether or not execution may be issued for the 
collection of these costs. 


The first question that arises is whether or not the 
bond, being we suppose in the usual form and an obliga- 
tion to pay the costs, lias been entirely released as to the 
liability for payment of the costs by the bondsmen upon 
their surrender of the defendant to the sheriff. It would 
seem to us that the state refrained from issuing execution 
because of the giving of the bond and that therefore the 
bondsmen may not be able to escape liability upon this 
part of the bond- merely by surrender of the defendant 
as this does not dispose of the liability for costs. 


Section 10184, Compiled Statutes, 1922, provides that 
no writ of error shall be allowed except on payment of the 
costs, except in cases where poverty affidavit is filed. 
Section 10203, Compiled Statutes, 1922, provides that a 
fine and costs or the costs alone can be replevied by the 
giving of a recognizance by the defendant. 


Upon first reading. these last two sections one would 
have the impression that failure to replevy the costs 
would permit the immediate issuance of an execution. Just 
what constitutes a writ of error is not clearly defined by 
our statutes, and we presume it would be a matter which. 
under our statutes is impossible of definition. The dif- 
ferent sections of our statutes pertaining to this proposi- 
tion are so confusing that it is almost impossible to give 
an intelligent answer to your inquiry. 


We are of the opinion, however, that inasmuch as 
there was a bond given in this case there is some question 
as to whether or not the liability thereon has ceased, 
but in this particular case it is likely that the right to 
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issue execution has been suspended on account of the 
review of the case in the supreme court. 


Very truly yours, 


0. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 12, 1923. 


COSTS—MISDEMEANOR CASES. 


Costs in misdemeanor cases which cannot be collected from the 
defendant are payable out of the county general fund providing 
the prosecutions have been instituted with the consent of the 
county attorney or approved by him in writing after they have 
been instituted. 


Charies R. Warren & Co., 
Nat. Bank of Commerce Bldg., 
Lincoln, Nebraska, 


Gentlemen : 


In your letter of the Sth instant you say that the 
County Board of Richardson County have refused to allow 
any costs to a Justice of the Peace in misdemeanor cases, 
where the costs cannot be collected from defendants, and 
you add: 


“The board also refuse to allow and pay any defendants’ witness 
fees in state cases in district courts, without an order of the District 
Judge. In both cases the board have refused payment although the 
actions were either brought by the County Attorney, or approved by 
him.” 


You ask for an opinion from this department upon 
the questions involved under the above statement of facts. 


The payment of costs in misdemeanor cases is provided 
for by Section 10274, Compiled Statutes, which reads as 
follows: 
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“Magistrates and clerks of court may furnish to the county clerks 
of their respective counties, certified copies of any cost bills that are 
not collectible in cases of misdemeanor, peace warrant: and juvenile 
‘causes; and it shall be the duty of each county clerk receiving 
any such bills, to place them upon a separate file and preserve them | 
in his office. At the first meeting of the county board in each 
county, in the months of April and October of each year, said board 
shall appropriate from the general fund a sum sufficient to pay all 
such bills, or parts thereof, as may be found to be lawful and just, 
and thereupon said board shall audit all such bills in the manner 
required by law: PROVIDED, no costs shall be allowed in any case 
unless said suit shall have been instituted with the consent of the 
county attorney, or, after being’ brought, he shall approve of such 
action in writing.” in 

The payment by the county of the witnesses for the 
defense in felony cases is governed by the provisions of 


Section 10126, Compiled Statutes, which reads as follows: 

“Any person accused of crime amounting to felony shall have 
compulsory process to. enforce the attendance of witnesses in ~ his 
behalf and they shall be paid for their mileage and per diem the 
same fees as are now, or may hereafter be allowed by law, to wit- 
nesses for the state in the prosecution of such accused person, and 
in case such accused person is convicted and is unable to pay such 
mileage and per diem to his witnesses, they shall be paid out of the 
county treasury of the county wherein such crime was committed; 
and in case such accused person is acquitted upon his trial, the fees 
of his witnesses shall be likewise paid out of such county treasury: 
PROVIDED, however, in no case shall the fees of any such witnesses 
be so paid, unless before the trial of such accusations such accused 
person shall make and file his affidavit stating the names of his 
witnesses, and that he has made a statement to his counsel of the 
facts he expects to prove by such witnesses, and has been advised by 
such counsel that their testimony is material on the trial of such 
accusation, and shall also file an affidavit of such counsel that he 
deems the testimony of such witnesses necessary and material on 
behalf of such accused person, whereupon the court or judge shall 
make an order directing that such witnesses, not exceeding fifteen 
in number, be paid out of the county treasury of the county in 
which accusations shall be made.” 

Very truly yours, 
O. S. SPILUMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 

May 26, 1924. 
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COUNTY ATTORNEY—ASSISTANT. 


Liability of County Board: A permanently employed Assistant County 
‘Attorney is not provided for by statute in all counties. 


Mr. C. A. Bemis, 
Seward, Nebraska. 


Dear Sir: 


Answering your inquiry of April 20 wherein you 
state that the county board of your county, against the 
protest of yourself and another member of the board, 
passed a resolution allowing $65.00 per month for clerk 
hire for your county attorney: 


The sections of our law pertaining to this situation 
are as follows: 


Section 2372, Compiled Statutes, 1922, sets forth the 
salary which is allowed the county attorneys in the 
several counties of the state, and in addition to the salary, 
a county attorney in some instances is allowed the reason- 
able, necessary traveling and hotel expenses, but no pro- 
vision is made for clerk hire. 


Section 4915, Compiled Statutes, 1922, provides that 
the county attorney shall without fee or reward give 
opinions and advice to the board of county commissioners 
and other civil officers of the county. And also provides 
that in all counties of this state the county board may 
employ such additional counsel in civil matters as they 
may deem necessary when requested so to do by a petition 
of ten freeholders of the county not members of the board. 
In such event such counsel shall receive such reasonable 
compensation as the board and counsel may agree upon. 
This section, however, does not seem to contemplate the 
regular employment of an assistant at a stated salary. 


Section 4916, Compiled Statutes, 1922, provides that 
the county attorney may appoint deputies who shall act 
without any compensation from the county, except in cases 


of felony their assistance may be procured under the 
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direction of the district court, and such special prosecutors 
are paid by the county board, and. provides also that in 
counties of greater population than Seward county, certain 
deputies may be appointed. 

Section 4917, Compiled Statutes, 1922, provides that in 
the absence, sickness or disability of the county attorney, 
the court before whom it is his duty to appear, may 
appoint an attorney to act as county attorney, but who 
shall receive no compensation except as provided for under 
the provisions of Section 4916. 

If there are any other sections which pertain to the 
county attorney’s office in counties of your population 
we are not aware of them. 

The personal liability of members of the county 
board seems to be fixed by Section 864, Compiled Statutes, 
1922, which provides that if the county board shall 
draw a warrant where more than 85% of the funds have 
been paid out of the fund against which the warrant is 
drawn, the warrant shall be a charge against the mem- 
bers of the board and not against the county. 

This same section says recovery may be had against 
any member of the board. But even in the face of this 
wording of the section it hardly seems probable to us 
that a court would hold a member of the board liable 
who protested and voted against such an appropriation 
or payment. We would not be able to advise you as to 
the liability, as this would be a question which would 
he up to the court. Under our laws it would therefore 
seem that if any assistants could be appointed it would 
be only under the provisions of Section 4915, which 
does not however seem to contemplate the employment of 
a regular assistant such as is referred to in the resolu- 
tion passed by your county board. 

Yours truly very, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
April 25, 1923. 


276 REPORT OF THE ATTORNEY GENERAL. 


COUNTY. ATTORNEY—VACANCY. 
A vacancy occurring in the’ office of County Attorney more than 
. thirty ‘days prior ‘to’a general ‘election should be filled at :that 
election. x we 


Mr. P. E. Romig, 
County Attorney, 
Alliance, Nebraska. 


Dear Sir: 


In answer to the question propounded in your letter 
of the 2nd inst., permit me to say that, although in the 
absence of a court decision the matter is not entirely free 
from doubt, yet I have rather reluctantly come to the 
conclusion that the office of County Attorney for the 
unexpired term of Mr. Basye should be filled in your 
county at the next general election. 


In making this statement I am not unmindful of the 
cases State. v. Rankin, 33: Neb. 266 and State v. County 
Commissioners, 60 ‘Neb. 274, in which it was held that 
the County Attorney appointed to fill a vacancy held 
for the full unexpired term of his. predecessor. The law 
providing for the election of a county attorney and also 
for the filling of a vacancy in that office was a special 
law separate and distinct from the general election law. 

Now the same section of statute which provides for 
the election of a county attorney and fixes the length 
of his term, also provides for the election of the various 
other county officers and fixes the term of each. In 
hike manner there is now no special statutory provision for 
the filling of vacancies in the office of county attorney. 
Hence I am of the opinion that the general provisions 
of Statute as found in Sections 2245 and 2247 relative 
to the filling of vacancies in county offices and the 
length of term of appointees to such offices govern in the 
case of a county attorney just as they do in the case of 
other county officers and where a vacancy occurred and 
had been filled by appointment, the Supreme Court of 
this state held: 
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“The person appointed holds the office until the next general 
election, at which time his successor should be elected for the 
remainder of the unexpired term.” (State v. Coleman, 91 Neb. 167.) 


Yours truly very, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
January 4th, 1924. ' 


COUNTY ASSESSORS—ABOLISHMENT 
OF OFFICE. 


The office of County Assessor may be abolished by a majority vote 
of the electors of the county. 


Mr, Emil Becker, 
Clarks, Nebraska, 


Dear Sir: 
Under date of September 7th, you inquire: 


“What is the procedure to abolish the office of the county 
assessor? 


“When does the time expire to file petition to submit the question 
of discontinuing same to the voters?” 


Your questions are answered by Section 1909, Com- 
piled Statutes Nebraska, 1922, which provides among other 
things, that: 


“Provided, in any county upon presentation of a petition to a 
county board, not less than sixty days before any general election, 
signed by at least ten per cent of the electors of the county secured 
in not less than two-fifths of the townships or precincts of said 
county, and praying that the question of electing county assessor in 
said county be submitted to the electors therein, the county board 
at the next general election shall order the submission of the same 
to the qualified voters of said county. The form of submission upon 
the ballot shall be as follows: 


Against election of county assessor. 
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For election of county assessor. 


And if a majority of the votes cast on the question shall be 
against the election of county assessors in said county, the office 
shall cease therein with the expiration of the term of the incumbent, 
and the duties of county assessor shall thereafter in said county 
devolve upon the county clerk, who shall receive from the county 
board such allowance for the additional duties as shall seem reason- 
able.” 


Yours truly very, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 8, 1924. 


COUNTY ASSESSOR—INELIGIBILITY. 


County assessor elected but not eligible performs duties of the 
office as a de facto officer until removed and a successor is 
appointed and qualifies. 


Mr. Otto Luhrs, 
Imperial, Nebraska. 


Dear Sir: 


You state that the county assessor of your county 
has been elected again after having served two terms ais 
county assessor. You ask whether or not, on account. 
of the fact that the assessor was not eligible under the 
law, the party receiving the next highest vote would be 
entitled to the’ office. Our answer is “no.” 


You next inquire whether or not the county com- 
missioners would have the authority to appoint an assessor, 
cr whether some preliminary work would have to be done. 
We believe that the county commissioners would have a 
right to appoint some one to the office after having 
declared the office vacant because of the ineligibility of 
the former assessor. If this is done unless the present 
assessor should resign, he would be required to institute 
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proceedings for the office. He is required under the law 
to institute an election contest within twenty days after 
the election. This, however, would probably not affect 
his case, as the point involved would be whether or not 
the present incumbent of the office had in fact been 
elected, involving the question of his ineligibility alone, 
and whether or not this would constitute a vacancy. 


It seems to us that the best way to get at it would 
be for the present incumbent to resign, or if he wants 
to do so that the county attorney may issue quo warranto 
proceedings to oust him from his office. Meanwhile we 
‘believe that any acts performed by the present incumbent 
would be legal, as a de facto officer, so long as he per- 
forms the duties of the office. 


Yours truly very, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
November 29, 1924. 


COUNTY BOARD—BUILDINGS. 


The county board is vested with power and it is its duty to keep 
county buildings in repair. 


Mr. Ed Briggs, 


County Clerk, 
Butte, Nebraska. 
Dear Sir: 
Section 854, Compiled Statutes, 1922, provides that it 
shall be the duty of the county board of each county, to 


keep the county buildings in repair, and in one of the 
provisions of the section, to make improvements thereon. 


Pursuant to this authority granted by statute we 
would say the county board would have a right to make 
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the expenditure by making a levy for that purpose not 
exceeding’ the’ sum of $1,500 without first submitting the 
proposition to a vote of the people of the county, but in 
the event that the expenditures should exceed $1,500, it 
would of course have to be authorized by the people of 
the county. 
Yours very truly, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 5, 1923. 


COUNTY BOARD—HIGHWAY COMMISSIONER— 
PATROL MAN. 


The county board has general supervision over the public roads of the 
county. In each county where there is a part of a highway 
system, the same must be maintained according to the specifica- 
tions of the Department of Public Works. A patrol man must 
be selected with the consent and approval of the county board. 


Hon. W. H. Horton, s 
County Attorney, 

Springview, Nebraska. 

Dear Sir: 

Your favor of May 2d received, inquiring whose duty 
it is to appoint or hire a patrolman on state roads in 
the county. In reply we call your attention to Section 
2563, Compiled Statutes 1922, which provides: 

“The county board has general supervision over the public roads 
of the county, with power to establish and maintain them as herem 


provided, and to see that the laws in relation to them are carried 
into effect.” ; 


Section 8336, Compiled Statutes, 1922, in part, pro- 
vides: 


“On and after January 1, 1920, each county shall adequatery 
maintain the whole of the state highway system lying within the 
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county in accordance with the directions, specifications and regulations 
made for such maintenance by the Department of Public Works.” 


Section 8340, Compiled Statutes, 1922, provides that, 
upon the neglect and failure of the county to adequately 
maintain a state highway the Department of Public Works 
may do any and all things necessary to maintain the 
highway, and charge the same against the state highway 
fund of the county. 


Section 2802, Compiled Statutes, 1922, provides for 
the appointment of a highway commissioner. Section 2803, 
Compiled Statutes, 1922, provides that the county highway 
commissioner shall have general control, government and 
supervision of all public roads and bridges in the county 
“under the authority and direction of the county board.” 


Section 2813, Compiled Statutes, 1922, provides: 

“Tt, shall be the duty of the county highway commissioner to 
have all main traveled earth roads in the county dragged regularly at 
such seasons of the year as he may deem most beneficial, and he may. 
contract, if practicable so to do, with the consent and approval of 
the county board.” 


In view of the statute above cited, we are of the 
opinion that it is the duty of the county board to select 
a patrolman to maintain the public roads within the 
county, and a majority of the county board would have the 
right to select such patrolman. 


In regard to patroling the state highway, it is the 
duty of the county board to furnish such a patrolman, but 
the work must be done to the satisfaction of the Depart- 
inent of Public Works, and such patrolman could be dis- 
charged from performing work on the state highways when 
the work was not satisfactory to the Department of Public 
Works. 


The control of state highways is primarily under the 
supervision of the Department of Public Works, and the 
counties within which the state highway is constructed are 
required to maintain such roads according to the specifi- 
‘cations and approval of the Department of Public Works. 


282 REPORT OF THE ATTORNEY GENERAL 


We are further of the opinion that the jurisdiction and 
authority of the county highway commissioner is junior 
and inferior to that of the board of county commissioners 
and that the county highway commissioner has no author- 
ity to appoint a patrolman for the public highways within 
the county unless the same is approved by a majority of 
the county board, 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
May 4, 1923. 


COUNTY BOARD—TOWNSHIP ORANIZATION, 
ROAD OVERSEERS. 
It is the duty of the county board in counties under township 


organization to appoint road overseers at the first regular meeting 
after the annual meeting of such board. 


Hon. W. H. Line, 
County Attorney, 
Loup City, Nebraska. 
Dear Sir: 


In reply to your favor of the 21st ultimo, inquiring 
if road overseers in counties under township organization 
should be elected or appointed, and if appointed, when 
the appointment should be made, you are informed that 
Section 906, Compiled Statutes, 1922, among other things, 
provides: 


“An overseer of roads for each road district within the township 
shall be appointed by the township board at the first meeting of 
said board after the annual town meeting. He shall hold office for 
a period of one year and until his successor is appointed and quali- 
fied.” 


Section 913, Compiled Statutes, 1922, provides: 


“The citizens of the several towns of the state qualified by the 
constitution to vote at general elections shall assemble and hold 


OPINIONS 283 


annual town meetings at their respective towns on the first Tues- 
day in March, at such place in such town as the electors thereof 
‘at their annual town meeting shall from time to time appoint.” 


Section 939, Compiled Statutes, 1922, provides: 

“The board shall meet at the town clerk’s office or other con- 
venient place, for the purpose of examining and auditing the town 
accounts three times in each year, as follows: on the Tuesday 
next preceding the annual town meeting, and on the Tuesday preced- 
ing each of the regular meetings of the board of supervisors of the 
county, and at such other times as the interest of the town may 
require.” 


Section 966, Compiled Statutes, 1922, provides: 

“The regular meetings of the county board shall be held on the 
second Tuesday of January, the first Tuesday after the second Mon- 
day in July.” 

The first regular meeting of the town board after the 
annual town meeting would necessarily be held on the 
Tuesday next preceding the first Tuesday after the second 
Monday in July. : 

It is therefore our opinion that road overseers in 
counties under township organization shall be appointed 
and that said appointment should be made at the first 
regular meeting of said board after the annual meeting, as 
provided by statute. 


If the legislature had contemplated that the appoint- 
‘ment should be made at the special meeting, we believe 
that some specific reference would have been made thereto, 
And in the absence of the same, we are of the opinion 
that it was the intention of the legislature that said 
appointment should be made at the regular meeting of the. 
town board preceding the regular meeting of the county 
board in July. 

Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 19, 1923. 
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COUNTY BOARD—VACANCY—TOWNSHIP 
ORGANIZATION. 


Where a vacancy occurs on the county board in counties under town- 
ship organization, such vacancy shall be filled by the remaining 
supervisors. It is necessary that a majority of the supervisors 
be present to constitute an election to fill such vacancy. 


Hon. Walter M. Crow, 
Hastings, Nebraska. 


Dear Sir: 
In reply to your favor of the.4th instant inquiring 
as follows 


“First, Where does the appointive power lie to fill a vacancy 
occurring on the county board in counties under township organiza- 
tion. ‘Second,’ if the county board has the appointive power, will a 
plurality of the votes cast’ constitute an election, or is it necessary 
that the applicant receive a majority of the votes cast?” 


Section 893 of the Compiled Statutes of Nebraska, 
1922, provides: “Any vacancy shall be filled. by appoint- 
ment by the remaining supervisors.” 


In the case of State ex rel Hunter v. West, 62 Neb. 
461, in construing the above quoted section, it was 
held: 


“We think that a fair construction of this section makes the 
concluding sentence confer the authority on the remaining members 
of the board ‘to fill any vacancy that may occur in the board. If it 
had been the intention of the framers of this act to limit the power 
of the board in filling vacancies to such vacancies as existed at its 
first meeting, the last sentence of this section’ would have been 
eliminated, because the power to, fill vacancies existing at. the time a 
change is made in a county from the commission to the supervisor 
system is fully provided for with the last sentence of this section 
stricken out. In construing a statute, every word and sentence shoulda 
be given full effect, if possible; and to give the concluding sentence 
of this section any force and effect whatever it should be interpreted 
to confer the power of filling any vacancy, occurring in a board’ of 
supervisors, on the remaining members of the board.” 


You are further advised that Section 971, Compiled 
Statutes, 1922, provides: 
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“Two-thirds of all the supervisors elected in any county shall 
constitute a quorum for the transaction of business, and all ques- 
tions which shall arise at meetings shall be determined by the votes 
of a majority of the supervisors present, except in cases otherwise 
provided for.” 


We are fully cognizant of the general rule providing 
for the necessary number of votes for an election, to-wit: 


“In the absence of a statute expressly requiring more, a plurality 
of votes is sufficient.” (20 C. J. sec. 265, page 205.) 


We feel that this rule does not apply in this case for 
the reason that the above quoted section 971 of our statutes 
provides that all questions arising at meetings shall be 
determined by a majority vote. 


In view of the above quoted authorities, it is our 
opinion, first, that the appointive power to fill a vacancy 
occurring on the county board in counties under town- 
ship organization lies with the remaining supervisors. 
Second, it is further our opinion that when a necessary 
quorum is present and transacting business, it. requires a 
majority vote of the supervisors present to constitute an 
election to fill any such vacancy. 


Respectfully submitted, 
O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 6, 19238. 


COUNTY BOARD—WARRANTS 


It is unlawful for a county board to direct the county clerk to draw 
warrants upon any fund until after a levy has been made by the 
board of equalization in the manner provided by law. If a war- 
rant is drawn by a fund prior to the levy made in the manner 
provided by law, and there is no money in the treasury for the 
payment of such warrant, then such warrant is void. It is 
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unlawful for a county board to draw warrants against any fund 
exceeding the aggregate of 85% of the amount levied. 


Mrs. Lulu Rosengrant, 
Ogallala, Nebraska. 


Dear Madam: 


In reply to your inquiry of the 30th ultimo, asking 
our opinion upon the question of whether or not the 
county commissioners may allow claims and instruct the 
county clerk to draw warrants upon the estimate made 
in the month of January for the current year, after the 
85% levy of the previous year has been exhausted, we direct 
your attention to Section 862, Compiled Statutes, 1922, 
which provides in part, as follows: 


“It shall be unlawful for the county board of any county in 
this state to issue any warrants for any amount exceeding the aggre- 
gate of the 85% of the amount levied by tax for the current year, 
except there be money in the treasury to the credit of the proper 
fund for the payment of the same, nor shall it’ be lawful for the 
county board to issue any certificate of indebtedness in any form 
in payment of any account or claim, or to make any contracts for 
or to incur any indebtedness against the county in excess of the tax 
levied for county expense during the current year.’ 


Section 864, Compiled Statutes, 1922, provides: 


“Any warrants drawn after 85% of the amount levied for the 
year is exhausted, and where there are no funds in the treasury 
for the payment of the same, shall not be chargeable as against 
the county but may be collected by civil action from the county board 
making the same, or any member thereof.” 


In the case of Austin Manufacturing Co. v. Brown 
County, 65 Neb. 60, it was held that it was not unlawful 
for a county board, after estimate made and prior to its 
meeting as a board of equalization, to anticipate the levy 
for the current year, and contract an indebtedness upon a 
particular fund within the estimate, although there is at 
the time no money in the treasury to the credit of such 
fund for the payment of the indebtedness, if in contract- 
ing such indebtedness the board remains within the limits 
prescribed by the constitution and the statutes. 
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In view of the above mentioned authorities we are of 
the opinion that the county board does not have authority 
to draw any warrant upon any fund after the 85% statu- 
tory limit has been paid out, unless there is money 
belonging to that fund in the treasury of the county. 


We are further of the opinion that it is unlawful and 
illegal for a county board to direct the county clerk to 
draw warrants upon any fund until after a levy has been 
made by the board of equalization in the manner provided. 
by law and the 859% of such levy has not been drawn upon 
by the county, and that if a county board draws a warrant 
upon a fund prior to the levy made by the board of 
equalization in the manner provided by Jaw and there is 
no money in the treasury for the payment of the warrant, 
such warrant is void. 


We are of the opinion that the county board has author- 
ity to contract an indebtedness, after estimate has been 
made and prior to the meeting of the board of equalization 
to anticipate the levy for the current year, but that no 
payment should be made upon such indebtedness con- 
tracted for until after the board of equalization has made 
the levy in the manner provided by law. 


Respectfully submitted, 
O. 8. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
May 7, 1928. 
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COUNTY CLERK—COMPENSATION. 


County clerk’s compensation may include compensation for services 
as ex-officio clerk of the district court. 


Mr. W. H. Horton, 
County Attorney, 
Springview, Nebraska, 
Dear Sir: 

According to your letter of January 30th your county 
clerk serves both as ex-officio district clerk and ex-officio 
register of deeds, of your county. 


Your county board, under the provisions of Section 
2392, Compiled Statutes, 1922, has the right to fix his 
salary. He would be entitled to such salary as fixed by 
the county board for the county clerk. 


As county clerk he performs the duties of the other 
two offices, but he gives no bond for his services other 
than as county clerk, and the statute contemplates tha!‘ 
his services as ex-officio register of deeds and ex-officio 
district clerk shall be performed as part of his duties as 
county clerk. In this connection we cite the case of 
State ex rel v. Whittemore, 12 Neb. 252. He could, there- 
fore, receive no other compensation than that to which 
he is entitled as county clerk. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 2, 1925. 
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COUNTY CLERKS—FEES. 
The statutory provision for the payment of a fee for the filing of 
a Lis Pendens in the office of county clerk is special and pre- 


vails over the more general provisions of the statute regulating 
the fees of that office. 


Miss Maude HE. Gillespie, 
County Clerk, 
Rushville, Nebraska. 


Dear Madam: 


You say: 

“A notice of Lis Pendens is filed in this office. We have 
charged fifty cents for filing and recording the Lis Pendens accord- 
ing to Section 8595 of the 1922 Compiled Statutes of Nebraska. 
In this Lis Pendens is land description embracing land in twenty-two 
sections. We have indexed the land numerically and made a charge 
of fifteen cents for each numerical index according to Section 2377 
of the 1922 Compiled Statutes of Ne Are we not acting 
correctly and within the law?” 


In answer to the question which you ask I will say 
that Section 8595, Compiled Statutes of Nebraska, 1922 
Ed., to which you refer provides among other things that 

“The Clerk or Register of Deeds of such county shall record 
the notice thus filed and enter the same upon the numerical index 
of all lands, any part of which is included in the description of stich 
notice, for which he shall be entitled to receive the sum of fifty cents, 
to be paid by the person filing such notice, and which shall be taxed 
as part of the costs in said action.” 

I am of the opinion, although the question is not 
entirely free from doubt, in the absence of a court deci- 
sion thereon, that the above quoted provision in regard to 
fees for the filing of a lis pendens are special and take 
precedence over the general provisions of Statute regarding 
the fees of County Clerks found in Section 2377, Compiled 
Statutes of Nebraska, 1922 Ed. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
February 9, 1924. 


290 REPORT OF THE ATTORNEY GENERAL 


COUNTY CLERK—SALARY. 


County board in absence of statute or court decision to the contrary 
has discretion to fix the salary of clerk of county court. 


Mr. Joseph M. Turbyfill, 
County Judge, 
Hastings, Nebraska. 


Dear Sir: 


The rule in the case of Ford v. Boyd County, No. 
23109, in the Supreme Court, indicates that the Clerk of 
the county court was. allowed $720.00 per year by the 
county board, whereas the limit for a county the size of 
Boyd was $1,000.00 per annum. ‘The opinion does not 
expressly state that a clerk of the county court shall 
not have the maximum amount fixed by the statute, but 
on the other hand it does not say that the board must 
allow the maximum amount. Inasmuch as the statute 
seems to permit the board to determine what salary shall 
be paid to the assistant in the county judge’s office, we 
would be inclined to think that the courts would hold 
that the board shall fix the salary, otherwise there would 
be no statutory provisions absolutely fixing the salary of 
the clerk of the court. 


There is, however, in the case of Ford v. Boyd County, 
some grounds for your conclusion that your clerk should 
receive $1,250.00, as the court in that opinion states that 
the proviso in regard to the clerk of the court consti- 
tutes an exception to the statute. We know of no way 
that this matter could be definitely settled except by deci- 
sion of the court, but we rather believe that inasmuch as the 
maximum amount was not allowed in the Ford case that 
probably the court would say that the salary allowed to 
the clerk of the court should be fixed by the county 
board. Another reason for this conclusion is that this 
amount is made a charge against the general fund of the 
county and is not held to be dependent upon the fees of 
the office, and inasmuch as the statute does not definitely 
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fix the amount of the salary we would conclude that prob- 
ably the board would have the right to determine the 
amount. 


Yours very truly, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 15, 1924. 


COUNTY COMMISSIONERS—VACANCY. 


A vacancy occurs when a commissioner removes from his district. 
Vacancy is filled as stated. 


Rev. George CO. Kersten, 
Secretary, Chamber of Commerce, 
Broadwater, Nebraska. 

Dear Sir: 


You state that one of the commissioners of your 
county may remove from the district in which he lives to 
the county seat, or it is posible that he may remove from 
the county. You ask whether or not he would be dis- 
qualified from holding office if he moves to the county seat. 
lf he should remove permanently from the county we 
believe this would make a vacancy in the office, subject to 
be filled by appointment in the next general election as 
provided by law. If he merely removes to the county seat 
we believe that there would still be a vacancy in his office. 
This is undoubtedly true if the county is under township 
organization. 


Section 1913, Compiled Statutes of Nebraska, 1922, 
recites that the commissioners are elected in and for the 
districts of the county. 


If the county is not under township organization, 
Section 879, Compiled Statutes of Nebraska, 1922, recites 
that the commissioners shall be nominated in each of the 
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districts. This section further states “that of the two 
persons elected in such districts,’ thus indicating that 
the commissioners’ duties are in connection with their 
districts as well as the county at large. It is true that 
the section provides that the commissioners shall be elected 
by the voters of the county at large, but the section 
indicates that they are elected for their respective districts. 
In our opinion therefore, a vacancy would result by 
removal from the commissioners’ district. This conclusion 
is supported by the case of State v. Shirving, 19 Neb. 497. 


Your second inquiry relates to the method of filling 
vacancies. If the county is under township organization 
it would seem that the vacancy would be filled under 
the provisions of Section 893, Compiled Statutes of Ne- 
braska, 1922, and the decision in 62 Neb. 461, which 
holds: 

“Where a vacancy occurs in a board of supervisors in a county 


under township organization, the remaining members of the board 
constitute the proper authority to fill such vacancy.” 


If the county is not under township organization, we 
believe the vacancy would be filled by the provisions of 
Section 2244, Compiled Statutes of Nebraska, 1922, which 
provides that a vacancy in a membership should be filled 
by the county clerk, county attorney and county treasurer. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
December 1, 1924. 


COUNTY CONVENTIONS—ELECTION OF 
DELEGATES—APPORTIONMENT. 


Sections 2100 and 2101 of House Roll 247, Laws of 1923, authorize 
elections of delegates to the county convention. The county 
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central committee can make apportionment of delegates in the 
absence of express provisions of law. 


Mrs. W. Leroy Davis, 

President, 

Nebraska League of Women Voters, 
Lincoln, Nebraska. 


Dear Madam: 


In your letter of inquiry of yesterday you ask the 
following questions: 


“In your opinion did the Keck bill repeal Section 2165, 1922 
Compiled Statutes, providing for the direct election by the voters of 
delegates to the various county party conventions? 


“The Keck bill was approved April 21st. Another bill dealing 
with primary elections was approved April 26th in which reference 
is made to the election of the delegates to the county conventions and 
it seems to be assumed that Section 2165 had not been repealed. 
In your opinion did this latter bill repeal by implication the repeal 
of Section 2165 in the Keck bill?” 


Answering your first inquiry, it is my opinion that 
House Roll 482, Chapter 78, pages 216-217, of the Laws 
of 1923, known as the Keck bill, does repeal Section 2165 
of the Compiled Statutes of Nebraska for 1922. 


Answering your second inquiry, permit me to suggest 
that House Roll 247, Chapter 70, Page 207, Laws of 1923, 
among other things provides: 


“Section 2100. TIME AND PLACE OF PRIMARY. There shall 
be a primary election held at the regular polling place in each 
precinct on the second Tuesday in August, 1926, and every two years 
thereafter, except as otherwise provided in the two next following 
sections, for the nomination of all the candidates except those 
exempted from the provisions of this article, to be voted for at the 
November election;. also, delegates to the county convention.” 


“Section 2101. SAME, PRESIDENTIAL YEAR. In the year 
1924 and every four years thereafter the primary shall be held on 
the second Tuesday in April, at which time a preference vote for 
president and vice president of the United States as provided for 
in this article shall be had.” ; 
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The two above quoted sections should be construed 
together because they are companion sections of the same 
act relating to the same subject. 


Although Section 2165, Compiled Statutes of 1922, 
appears to be repealed, and Section 2164, Compiled Stat- 
utes of 1922 was suspended and defeated by the referen- 
dum, it is my opinion that we have authority and are 
justified in proceeding to elect delegates to the county 
convention at the primary under the above quoted sections 
of House Roll 247, of Laws of 1923. 


House Roll 247, page 209, Laws of 1923, among other 
things provides: 

“The various political parties shall hold a county convention in 
each county on the third Tuesday after the Tuesday upon which tne 
general state wide primary is held, which county convention shall, 
Trom its own membership, select delegates to the state convention, and 
transact such other business as shall properly come before it. Should 
any precinct fail, at the primary to elect its quota of delegates to 
the county convention, said convention shall have power to select such 
quota from the voters of such precinct, and in like manner to fill 
any vacancy that may occur; Provided, that any party whose candi- 
date for governor at the last preceding election receive less than 
twenty per cent of the total vote cast for such office may select dele- 
gates to its county convention without regard to precinct representa- 
tion, in caucus called for the purpose, which county convention shah 
select delegates to the state convention on a basis authorized by the 
state committee of such party.” 


Having authority by law for holding the county con- 
vention, as above set forth, and there being provision for 
the election of delegates thereto, should the question be 
raised as to authority for apportionment of delegates from 
the various precincts it is my opinion that the present 
county central committee would be justified in determining 
such apportionment or quota, and would have such author- 
ity by i in the absenc > isi 
28 2 influence n the absence of express provision of the 

Yours respectfully, 


O. S. SPILLMAN, 
Attorney General. 
February 2, 1924. 
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COUNTY COURT—JURISDICTION IN CRIMINAL 
CASES. 
The jurisdiction of the county court in a criminal case is the same 
as the jurisdiction of a justice of the peace. 

Mr. O. Rees, 

County Judge, 
Springview, Nebraska. 1 
Dear Sir: 


In reply to your favor of the 20th instant, you are 
informed that the jurisdiction of a County Judge in a 
criminal case is limited to the assessment of a fine of 
$100.00 or imprisonment in the jail for not more than three 
months or both. When a person pleads guilty to a crime 
where the punishment is a fine of $100.00 or imprisonment 
in the county jail for not more than three months, you 
may pronounce judgment upon such defendant, where he 
is found guilty as charged. You would therefore, have 
jurisdiction to issue a fine of $100.00 on a defendant 
found guilty of illegal possession of intoxicating liquor. 

Where a person is charged with illegal possession of 
‘mash or still, and the punishment being a minimum fine of 
$100.00 and thirty days in jail, you could only bind such 
person over to the district court. This charge is at 
law known as gross misdemeanor, and is beyond the 
jurisdiction of the county court, except to hold a pre- 
liminary examination. Our statute provides that the 
jurisdiction of the county court in a criminal case is the 
same as the jurisdiction of a Justice of the Peace. Article 
5, Section 18, of our Constitution provides that a Justice 
of the Peace may have jurisdiction in criminal cases where 
the penalty is limited to a maximum fine of $100.00 or 
imprisonment in the county jail for three months, or both 
fine and imprisonment. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
February 28, 1924. Assistant Attorney General. 
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COUNTY FAIRS 


Mr. John A. Rosenbach, 
Lock Bow No. 53, 
Norden, Nebraska. 


Dear Sir: 


You ask seven questions concerning your county fair 
and its organization. We will answer them in the order 
asked. 


1. “Under the new law for county aid for fairs, is the amount 
determined on the total valuation of the county, or on one-fifth valua- 
tion, viz: % mill total valuation, or otherwise?” 


Section 6, Compiled Statutes, 1922, was re-enacted 
in 1921, at page 66 of the 1921 Session Laws. This act 
provides that the county board shall at the time other 
assessments and levies are made levy a tax not to exceed 
one-fourth mill or so much thereof each year as ‘is neces- 
sary to raise the maximum amount provided for in this 
act on each dollar of the assessed valuation. The limita- 
tion of the amount depends of course upon the population 
of the county. 


Section 1, Art. 12, Chapter 153, page 594, Laws 1921, 
provides for the basing of the levy upon actual valuation 
of tangible property and that the tax shall not be in 
excess of twenty per cent of the maximum rates of levy 
authorized by statutes in force on the day this act be- 
comes effective, except as different rates of levy shall have 
been authorized by the legislature in the year 1921, either 
in specific sums or percentage levies where the act states 
the levy is to be based on actual valuation. Where assess- 
ments are made on actual valuation it would therefore 
seem that inasmuch as the legislature fixed.the rate at 
one-fourth mill in 1921 and the same session of the legis- 
lature making the change in the method of levies, the levy 
provided for county fairs would come within the excep- 
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tion stated and that the rate applicable to county agri- 
cultural societies would be one-fourth mill until the maxi- 
mum amount provided for by law ig fixed. 


2. “Our fair has been in continuous operation for two years, and 
during this time has received aid from the county amounting to $200 
per annum. Does this constitute recognition as a county fair, there 
being no other fair in the county?” 


Your statement indicates that your county fair associa- 
tion has been recognized as a county fair of your county. 
If your association complied with the law it is undoubtedly 
entitled to the legal status as a county agricultural society. 


8. “We have the required number of members, and approximately 
$100 in the treasury. Is this sufficient on the point of membership?” 


The requirements for a legal agricultural society are 
set forth in the Compiled Statutes of Nebraska, beginning 
with Section 6. This section provides that whenever twenty 
or more persons, resident of the county, shall have organ- 
ized for the improvement of agriculture in the county and 
shall have adopted a constitution and by-laws, and the 
society shall raise and pay into the treasury by voluntary 
subscription or by fee not less than $50 each year, and 
whenever the president shall certify to the county clerk 
the amount thus paid, it then becomes the duty of the 
‘county board to make the assessment of the one-fourth mill 
levy. 


4, “We have approximately twenty acres of ground under fifteen 
years.lease. Is this sufficient to force recognition from the county, 
or will it be necessary to acquire title to the grounds?” 


Your fourth question is answered by Section. 10, 
Compiled Statutes, 1922, which requires the county agricul- 
tural society to procure the title in fee simple free from In- 
cumbrance of land for fair grounds not less than ten acres 
in extent before the county board may appropriate money 
for use in fixing up the fair grounds. This appropriation 
seems to be discretionary with the county board and is 
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limited to $1,000. You would therefore have to secure 
fee simple title before you would be entitled to the 
county aid under this section, but this does not affect 
the recognition of your society as a county fair. 


5. “Is it mandatory upon the county commissioners to allow the 
county aid referred to in paragraph one?” 


We have heretofore ruled that if the county agricul- 
tural societies have fully complied with all the conditions 
precedent and made proper report it then becomes the 
mandatory duty of the county board to make the levy 
provided for by law. 


6. “If this county aid is received, is it permissable to charge 
admission to fair grounds?” 


We find no prohibition in the statutes against the 
charging of admission fee irrespective of the fact whether 
or not county aid has been received. 


7. “What percentage of this county aid must be expended in 
payment of premiums, or is any percentage specified?” 


Section 6, Compiled Statutes, 1922, provides that the 
money so raised shall be used for the purpose of paying 
premiums and for permanent improvement for such fair 
and for no other purpose whatsoever. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
August 2, 1923. 
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COUNTY FAIRS. 


The statute fixes no place where the county fair must be held. 


Mr. R. D. Flory, 
County Attorney, 
Albion, Nebraska, 


Dear Sir: 


You inquire whether or not the Platte County Agri- 
cultural Association, known as the Mid-West Nebraska 
Exposition, is entitled to county support where such organ- 
ization is holding its exhibits on the streets of the city of 
Columbus, and placing the exhibits in the show windows of 
the business houses. 


The question of whether or not the agricultural 
association has abandoned its status as such organiza- 
tion, of course, would be a question of fact to be deter- 
mined in the trial of an action. 


Construction of Sections 6, 9 and 10, Compiled Stat- 
utes of Nebraska, 1922, leads us to believe, however, that 
there is no designated place where the county fairs must 
be held, and that the place of holding the fair is within 
the discretion of the agricultural association. This fact 
alone, therefore, would not amount to the abandoning of 
the association if it is otherwise carrying out the purposes 
for which it was organized. It does not seem however to 
be exactly in accord with the intention of the Legislature 
that a county agricultural association should transfer its 
operations from county fair grounds where such exhibitions 
are ordinatily held to the streets of a city, which would 
receive 2 considerable advantage in a financial way by 
such transfer. As we stated, however, this would be a 
question of fact as to whether or not it amounted to an 
abandonment of the purpose for which it was organized. 


Apparently there is no other association contesting its 
right to the county appropriation, and no other associa- 
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tion which would be entitled to a division of the appropria- 
tion. Until the Legislature enacts a law prohibiting such 
aciion, or until some court has decided that such action 
amounts to an abandonment of the purpose of the organiza- 
tion we would feel that the organization has discretion in 
the selection of the place for the holding of the exhibition. 
Of course it would not be entitled to the appropriation 
provided by Section 10 of the Statutes unless it maintains 
fair grounds in accordance with the provisions of that 
Section. 


We expect to consider this matter in conjunction with 
the Secretary of the State Fair Association. Unless some 
authority is brought to our attention to the contrary the 
foregoing would be our opinion. ; 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
December 19, 1924. 


COUNTY FUNDS—BANK DEPOSITS 


All deposits of county funds in banks should be subject to payment 
upon demand of the county treasurer. 


Max G. Towle, Esq., 
826 Terminal Bldgq., 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether or not there is any reason why 
the County Treasurer may not deposit a part of the 
county’s money which has accumulated on time deposit 
and thus draw four (4) or four and one-half (414) per 
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cent interest instead of two and one-quarter (214) per 
cent, which is the per cent the banks have been paying. 


In answer to your questions, I will say that I know 
of only one objection to such a procedure. 


Section 6191, Compiled Statutes Nebraska, 1922, pro- 
vides among other things that: 


“All such deposits shall be subject to payment when demanded 
by the County Treasurer on his check.” 


Of course money deposited on a certificate of time 
deposit is not subject to check at the will of depositor. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 13, 1924. 


COUNTY FAIRS—PROTECTION BY BOND. 


County funds deposited in banks are limited in amount and for 
adequate protection should be protected by bond. 


J. EH. Hart, Secretary, 
Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


Responding to your oral inquiry concerning the pro- 
tection of county deposits in State Banks by bonds, we 
respond by calling your attention to Sections 6193 and 
6191, Compiled Statutes of Nebraska, 1922. These sections 
when read alone require a bond to secure deposit of county 
funds. These sections have never been expressly repealed 
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or amended and unless repealed by implication by Section 
8027 of the Compiled Statutes, the sections first men- 
tioned are in full force and effect. 


Interpreting Sections 6191 and 6193, it would seem 
that a bond is absolutely required for these deposits. Con- 
sidering Section 8027 with the original sections, it would 
seem that deposits in State Banks up to 50% of the capital 
stock would be protected by the Guaranty Fund and if 
the depository bank had complied with all the sections of 
the article mentioned in that section that the following 
language of Section 8027 would apply to-wit: “No bank 
which has complied in full with all the provisions of this 
article shall be required to give any further security or 
bond for the purpose of becoming a depository for any 
public funds but depository funds shall be secured in the 
same manner as private funds are secured. Considering 
the language of Section 8027 and the expressed provisions 
of Sections 6191 and 6198, there may be some element 
of doubt as to whether or not depository bonds can be 
required as a matter of law. County treasurers are respon- 
sible for county funds and it would seem that they have 
some discretion relative to the safe keeping of such funds 
and for their own protection and for the protection of 
their bond. 


On. account of the situation as it exists and under all the 
circumstances, we have deemed it advisable to advise 
various county treasurers and inquiring persons that in 
our opinion the safe thing to do is to require a bond from 
all depositories holding county funds. At no time, how- 
ever, have we recommended that any bank or depository 
be permitted to have on deposit more than may be legally 
deposited there as required by law. We realize that the 
law upon the subject is not entirely clear and that we 
may stretch its application, but that we are making a wise 
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recommendation for the protection of the county deposits 
and the Guaranty Fund. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 23, 1923. 


COUNTY FUNDS—TRANSFER. 


Transfer of unexpended balances and funds not needed is within the 
discretion of the county board within the limitations of the statute. 


Mr. W. P. Cowan, 
Attorney at Law, 
Stanton, Nebraska. 


Dear Sir: 


You ask our opinion as to the power of the county 
commissioners to transfer surplus funds remaining in the 
general fund of the county to other funds against which 
unpaid warrants are now registered, 


Section 10238, Compiled Statutes of Nebraska, 1922, 
provides that the county board shall have the power to 
iransfer any unexpended balance or any portion remaining 
in the general fund to any other fund when the interest 
seems to demand the transfer. No transfer may be made 
if the county fund would be reduced to a, less amount than 
the sum of Two Thousand Dollars. 


You state that it is your opinion that no part of the 
general fund collected for 1923 would be available for 
1924 indebtedness. It rather appears to us that the mat- 
ter of the transfer of the funds is discretionary with the 
county board, and that it is not a mandatory duty to 
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transfer the balance to other funds of the county. It 
is also probable that it would be held that the balance 
remaining might be applied to 1924 indebtedness if not 
needed for any other purpose in the judgment of the 
county board, and so long as the money expended does 
not exceed the appropriations made for the year, and so 
long as it is used for the purpose for which funds have 
been appropriated. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 15, 1924. 


COUNTY JUDGE—NOMINATION. 


Where only one candidate filed before the primary for the office 
of county judge and no other received at the primary at least 
ten per cent of the vote cast in the county at the preceding 
general election for the office of governor, no other person is 
entitled to have his name printed on the official ballot as a can- 
didate for the office of county judge. 


Mr. W. H. Griffith, 
County, Clerk, 
Grant, Nebraska. 


Dear Sir: 
Under date of April 28, 1924, you say: 


“There was only one candidate filed for county judge before the 
primary in this county and no other person received ten per cent 
of the votes cast for governor at the preceding election, so it would 
seem to me that none of the persons voted for will be entitled to 
have his name placed on the ballot in the general election, except the 
candidate who filed before the primary.” 


You inquire how the name of another candidate can 
be printed on the ballet to be voted for at the general 
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election in November for the office of County Judge. In 
answer to your question I will say that I know of no way 
by which the name of an additional candidate can be 
printed on the primary ballot as a candidate for the 
office of County Judge at the November election. A blank 
space will doubtless be left upon the ballot, and the voters 
may write in the names of parties for whom they wish to 
yote at that election for the office of County Judge. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 6, 1924. 


COUNTY JUDGES—SALARY. 


Salary of county judge. Employment of relatives is nepotism and is 
forbidden. ; 


Mr. Julius D. Cronin, 
County Attorney, 
O'Neill, Nebraska. 
Dear Sir: 

Your letter of January 25th, pertaining to the subject 
of nepotism is duly received. This subject is covered by 
the provisions of Section 5074, Compiled Statutes, 1922. 
It was originally enacted at page 972 of the Session Laws 
of 1919. 


According to your letter it appears that your county 
hoard must have made a provision for a yearly salary of 
$960 for a clerk of the county court. If this is true, no 
relative could be emploved. 


The salary under the provisions of Section 2395, 
Compiled Statutes, 1922, is fixed by the county board not 
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to exceed the fees of the office in excess of the salary of 
the county judge, which we interpret to mean that the 
salary may be paid after and providing there are more fees 
than subject to pay first the salary of the county judge. 
In the event there is an excess the county board may fix 
the salary for a clerk not exceeding the amount specified 
in the statute. This salary having been fixed by the 
county board, it would seem it would be payable in 
monthly installments upon a pro rata basis of yearly 
salary as fixed. It is also probable that the county board 
might have discretion to fix a monthly salary so long as 
the monthly salary for a year would not exceed the statu- 
tory limit. 


By the provisions of Section 15, Article V, of the Con- 
stitution, it is provided that the county judge shall have 
a term of office for four years and his salary shall be 
fixed by law. This changed the former manner of paying 
the county judge out of the fees of the office. Pursuant 
to this constitutional provision, the legislature enacted 
Section 259 of the 1922 Compiled Statutes, fixing the 
salary of county judge which is payable in monthly in- 
stallments. By the provisions of Section 2396, Compiled 
Statutes, 1922, the fees and salaries are to be paid to the 
board under quarterly reports. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
January 26, 1923. 
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COUNTY JUDGE—COUNTY SETTLEMENT. 


A county judge is required to pay over to the county treasurer 
quarterly all money in excess of the amount which the law per- 
mits him to retain. 


Mr. Barnest 8S. Schiefelbein, 
County Attorney, Saunders County, 
Wahoo, Nebraska. 


Dear Sir: 


In answer to the questions propounded in your letter 
of the 28th instant permit me to say that, in my opinion, 
the provisions of Section 2396, Compiled Statutes, 1922, 
require a county judge to pay over to the county treasurer 
quarterly all money in excess of the amount which the law 
permits him to retain. 


In answer to your second question I will say that I 
know of no provision of statute which requires a county 
judge to keep trust funds and securities in his. official 
capacity instead of in his name individually. I am of the 
opinion, however, that in all cases he should keep trust 
funds separate and apart from his own funds in a bank 
or in any other institution in which he places them. I do 
not mean of course that his own securities and trust funds 
may not be kept in the same box, but I do mean they 
should be so kept that it will be easy in an emergency 
to determine which are his funds and which are funds 
he is merely handling as trustee. This I think should 
be done as a matter of precaution and not because it 
could be compelled by law. 


Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
October 1, 1923. 
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COUNTY JUDGE—VACANCY IN OFFICE 


Where a vacancy in the office of county judge occurs after the 
general election, the vacancy may be filled until the time of the 
next general election by the county board. 


Mr. W. B. Wykert, 
Grant, Nebraska, 


Dear Sir: 
In your letter of the 4th instant you inquire: 


“Have the commissioners a right to appoint a county judge 
that has two years yet to serve?” 


Section 2245, Compiled Statutes, 1922, provides that, 


“Vacancies occurring in the office of county judge or justice of 
the peace shall be filled by election, but when the unexpired term does 
not exceed one year, the vacancy shall be filled by appointment.” 


In construing the above quoted provision of the stat- 
ute, the Supreme Court, in the case of State v. Lansing, 
46 Neb. 514, held: 


“Under existing constitutional and statutory provisions, where a 
vacancy occurs in the office of county judge and the unexpired term 
exceeds one year, it should be filled by election. Whether it may 
be filled by appointment provisionally until the time for a general 
election, quaere.” 


In that case, Irvine, C. who wrote the opinion, said, 
“there is so far as we can find, no provision for a special 
election in such case.” At that time elections were held 
annually, now general elections are held, as you know, bi- 
ennially. Construing the above quoted provisions of the 
statute and of the decisions of the Supreme Court of this 
state, as applied to the facts in your case, I will say that 
in my opinion if the vacancy occurred prior to the last 
general election it should have been filled by election; if 
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it occurred after the last general election, I think the 
commissioners were justified in filling the vacancy by 
appointment. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney*General. 
January 12, 1923. 


COUNTY OFFICERS—COMPENSATION. 


Where a county board has power to fix the compensation of a 
county officer it may change such compensation for the unexpired 
balance of the term of such officer where the population of the 
county is such as to permit of such change. 


Ernest 8S. Schiefelbein, Esq., 
County, Attorney, 
Wahoo, Nebraska. 


Dear Sir: 
You ask for an opinion from this office: 


“In relation to increasing salaries of county officials, where the 
population warrants the same.” 


In answer to your question, we call your attention to 
Section 19 of Article III of the Constitution, which reads 
as follows: 


“The legislature shall never grant any extra compensation to 
any public officer, agent, or servant after the services have been 
rendered nor to any contractor after the contract has been entered 
into, nor shall the compensation of any public officer, including any 
officer whose compensation is fixed by the legislature subsequent to 
the adoption hereof be increased or diminished during his term of 
office.” 
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It is the opinion of the writer, although in the absence 
of a supreme court decision the matter is not entirely free 
from doubt, that the above quoted provision of the Con- 
stitution is merely a limitation upon the power of the 
legislature to change the compensation of a public officer 
during his term of office and that it does not prevent a 
county board where it fixes the compensation to make a 
change increasing the compensation originally allowed 
when the population of the county is such as to permit 
of such increase. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 20, 1924. 


COUNTY OFFICERS—CONTRACTS FOR PRINTING. 


The law prohibits county officers from being pecuniarily interested 
either directly or indirectly in contracts for printing for the 
county. 


Mr. B.A. Young, 
Couity Clerk, 
Hebron, Nebraska. 


Dear Sir: 


You ask if a party who is a county official and a part 
owner of a county paper can legally do printing for the 
county. I take it from your letter that the party in ques- 
tion is at least a part owner of the paper doing the print- 
ing and is contracting with the county, and in reply would 
suggest that Section 876 of the Compiled Statutes of 
Nebraska for 1922 provides as follows: 


“No county officer or county surveyor shall in any manner, 
either directly or indirectly, be pecuniarily interested in or receive 
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the benefit of any contracts executed by the county for the furnishing 
of supplies or any other purpose; neither shall any county officer or 
county surveyor, furnish any supplies for the county on order of the 
county board, without contract.” 


In view of the above section if the owner of the 
paper who is a county official is pecuniarily interested in 
the transaction and receives a part of the money paid on 
said contract by the county it is my opinion that this sec- 
tion would apply and such action by such official is pro- 
hibited. 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 
October 26, 1923. 


COUNTY SHERIFFS—SALARY. 


Salary of County Sheriff in certain counties within discretion of 
county board. 


Mr. J. A. Shoestall, 
County Sheriff, 
Elwood, Nebraska. 


Dear Sir: 


You state that the office of county sheriff in your 
county pays only $700 per year salary. This does seem, to 
be an inadequate salary, but the matter is within the dis- 
cretion of your county board. 


Section 2382, Compiled Statutes of Nebraska, 1922, 
states that in counties of not more than 10,000 population 
the sheriff may be allowed a salary not to exceed $1,200 
per annum, in the discretion of the county board. To 
receive any increase in salary, therefore, would require that 
you take the matter up with the county board and secure 
the increase. 
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Section 2381, Compiled Statutes .of Nebraska, 1922, 
sets forth the fees to be allowed the county sheriffs. The 
same section requires a report to the county board of 
all fees collected, except mileage. The case of State v. 
Miller, 98 Neb. 179, holds that the sheriff is required 
to report all fees which are not excepted from his report by 
statute and to pay the same to the county treasurer, 


The sheriffs are paid a regular salary as we have 
stated, instead of being paid by a fee system as once was 
the case. We, therefore, have held that the sheriff is 
required to report commissions received from property sold 
at sheriff’s sale, and that the only compensation he is 
entitled to retain in addition to the fixed salary is the 
mileage fees earned: by him and which are excepted from 
his report by the provisions of Section 2381. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
January 16, 1924. 


COUNTY SHERIFF FEES—COUNTY BOARD. 


Where a general statute sets forth certain fees to be paid the 
sheriff for his services, and there is a special statute setting 
forth other fees such specia] statute controls over the general 
statute. It is the duty of the county board to manage the county 
funds and business except as otherwise specifically provided for. 


Albert R. Young, Sheriff, 
Falls City, Nebraska. 
Dear Sir: 

We have your favor of the 9th instant inquiring con- 
cerning the amount of fees a sheriff is entitled to collect 
for mileage. 
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Section 2381, Compiled Statutes Nebraska, 1922, sets 
forth the schedule of fees which a sheriff may charge and 
collect and provides: 


“Traveling expenses for each mile actually and necessarily trav- 
eled within their several counties, fifteen (15) cents; traveling expenses 
for each mile actually and necessarily traveled outside their several 
counties, ten (10) cents.” 


In the event the statute provides a special fee, such 
special statute would control over the general statute. 
The fee allowed a sheriff for collection of taxes under dis- 
iress warrant, is fixed at five cents per mile. : 


In regard to the right of a county board to purchase 
an automobile for their use and the use of the county 
engineer, you are informed that Section 852 in part pro- 
vides: 

“The county boards of the several counties shall have the power; 


“Second: To manage the county funds and county. business 
except as otherwise especially provided.” 


It is our opinion that if it is necessary, the county 
board may purchase an automobile for their use and the 
use of the county engineer for the exclusive use of the 
county’s business. 


The county board is vested with discretion in its 
management of the county’s affairs and in the absence of 
abuse of such discretion, the discretion exercised by such 
board cannot be interfered with. 

Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
' By LEE BASYE, 


Assistant Attorney General. 
August 21, 1924. 
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COUNTY SUPERINTENDENT—CLOSING UP 
AFFAIRS OF SCHOOL DISTRICT. 


After a county superintendent has paid all just claims presented 
against the district whose affairs he has been authorized by the 
court to close up, and has no knowledge of any other claims 
outstanding, he should file an itemized report of his acts in the 
court which authorized him to close up the affairs of the district 
and ask the court to direct what shall be done with the balance 
of the funds if any in his hands remaining. 


HITon. John Speedie, 

Deputy State Superintendent, 
Tancoln, Nebraska. 

Dear Sir: 


In answer to the questions propounded in the letter of 
J. A. McGraw, County Attorney of McPherson County, 
submitted to this department for an opinion in connection 
with your letter of the 3d instant, I will say, that after 
the County Superintendent has obtained leave from the 
court upon a petition presented for that purpose to close 
up the affairs of a school district, which is unable to 
longer function because there is not a sufficient number of 
resident electors in the district, I am, of the opinion that 
the County Superintendent before doing anything in regard 
to the closing up of the affairs of the district other than 
giving notice that he had been authorized to do so by the 
court should publish notice for twenty days in some legal 
newspaper circulating in such county. Where the news- 
paper is a weekly, I am of the opinion notice should be 
published in three consecutive issues. This notice can be 
so drawn as to give notice to creditors of the district to 
present their claims, 


After the superintendent has paid up all just claims 
against the district, which have been presented to him for 
payment, and has no knowledge of any other claims out- 
standing, I am of the opinion that he should file an 
itemized report in the court, which authorized him to close 
up the affairs of the district, showing the disposition of the 
property and money received by him and the payment made 


OPINIONS 815 


by him, and if at such time or afterwards he asks the court 
to direct what shall be done with the balance of the funds, 
if any in his hands remaining and to release him from 
further duties in the premises, and the court complies 
with his request in the matter, I think the superintendent 
will be relieved from further responsibility in the matter, 
if he has followed the direction of the court, even though 
it should afterwards turn out that there are other creditors. 
Whether or not such creditors could seek relief from the 
district or districts to which the balance of the funds were 
turned over is another question and is not very likely to 
arise. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
December 5, 1928. ; 


COUNTY SUPERINTENDENTS—LENGTH OF TERM. 


Under the provisions of the Laws for 1923 county superintendents are 
elected for a term of four years, 


Miss Hlwa L. McCoy, 
County Superimtendent, 
Tecumseh, Nebraska. 


Dear Madam: 


This is my first opportunity to answer your. inquiry 
of some days ago, in which you ask if county superin- 
tendents are required to file for election next fall under 
the provisions of the 1923 law. In reply will state that 
Senate File No. 4, Chapter 49, Page 169 of the Laws of 
Nebraska, for 1923, reads as follows: 


“There shall be a county superintendent in each organized county 
whose term of service shall be four years, and who shall be elected at 
the same time and in the same manner as other county officers on the 
non-political ballot. No person shall be eligible to the office of 
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county superintendent who does not hold at least a first grade county 
certificate issued in this state and in force at the time of his elec- 
tion. It shall be the duty of the county clerk to notify the state 
superintendent of the election of the county superintendent at the time 
the election is ascertained. The provisions of this article so far as 
he same relate to the certificates of county superintendents shall not 
apply to counties having less than one thousand inhabitants.” 

It is my opinion that the term of the County Superin- 
tendent is for a period of four years, and that if you 
were elected at the last election, you are not required to 
file for re-election next. fall, but would serve for a period of 
four years from the date of your election. 


Yours respectfully, 


O. 8. SPILLMAN, 
Attorney General. 
January 29, 1924. 


COUNTY SUPERINTENDENT—POWERS. 


Powers of County Superintendent relating to change of district 
boundaries. . 


Mabel J. Marsh, 
County Superintendent, 
Blau, Nebraska. 


Dear Madam: 


It is our opinion that under the provisions of Section 
6241, Nebraska School Laws, that the county superinten- 
dent has the same duties to perform as to changes affect- 
ing city districts as she has in changes affecting rural 
districts. The distinguishing feature is that the petition 
presented by the city district shall be made by the Board 
of Education. 


We believe that the county superintendent has the 
discretionary power, except in the event that the petition 
filed shall constitute two-thirds of the electors, in case of a 
rural district, and that the petition of the board in case of 
a city district, shall be a petition based upon the valid 
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action of the board of education as such. In the latter 
case we reached that conclusion because the district acts in 
a representative manner by the Board of Education. We 
believe that the action of the board would govern and not 
the wishes of the individual member. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 3, 1924. 


COUNTY SUPERINTENDENT—VACANCY IN OFFICE 


lf a vacancy occurs in the office of the county superintendent more 
than thirty days prior to the November election the vacancy 
should be filled at that election. 


Miss Chloe C. Baldridge, 
County Superintendent, 
Fullerton, Nebraska. 


Dear Madam: 


If a vacancy should occur now in the office of county 
superintendent of your county I am of the opinion that the 
vacancy may be filled by the county board, and that per- 
son appointed to fill the vacancy would hold office until 
his or her successor was elected and qualified. 


If the vacancy occurred now a successor should be 
elected at the November eléction. Of course if nobody 
should be elected at that time, the party appointed now 
would hold over until the next general election. 


Where vacancies occur in the candidates for a non- 
partisan office, the position of candidate can be filled by 
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petition signed by at least ten per cent of the electors 
voting at the last general election in the county. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 8, 1924. 


COUNTY TREASURER—ACCEPTANCE OF TAX. 


Where the county treasurer accepts the payment of a part of the 
tax claimed to be due, and receipts for that part, but shows 
by the receipt that the money received is only accepted as a 
partial payment, he does ‘not waive the right to collect the 
balance of the tax. 


Mr. W. H. Smith, 
State Tax Commissioner, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department a letter received from 
A. E. Sutherland, treasurer of Lancaster county, in which 
he asks the following question: 


If I accept 25% of the bank taxes for 1923 will I prejudice the 
collection of the balance of 75% pending the settlement of the presenr 
litigation to enforce the collection of the 75% balance mentioned 
above.” 


You request that I give you an opinion upon the 
question propounded by Mr. Sutherland. In compliance 
with your request, I will say that I am, of the opinion Mr. 
Sutherland will not prejudice the collection of the balance 
of 75% of the tax levied by accepting the 25% now 
offered as a partial payment of the taxes due from the 
banks. I suggest, however, that in the receipts given he 
makes it plain that the 25% is only accepted as a partial 
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payment, and that no right is waived to proceed to the 
collection of the balance due at any time he may see fit 
to do so. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 28, 1924. 


COUNTY TREASURER—ACCEPTANCE OF 
IRRIGATION TAX. 
A county treasurer may accept the amount of irrigation tax upon a 
tract of land without the payment of state and county tax. 
Miss Hazel Scroggin, 
County Treasurer, 
Bridgeport, Nebraska. 
Dear Madam: 
You say: 


“We have in this county a number of tracts of land on which 
final proof has been made, but patent has not been issued. These 
lands have been assessed the same as deeded land for state and 
county tax. Also assessed for irrigation tax. 

Some of the land owners desire to pay their irrigation tax, 
but object to paying the state and county tax. Do we have the 
authority to accept the irrigation tax and issue regular tax receipt for 
that part of the total tax?” 


My answer to your question is, “Yes.” 

“The citizen always has the right to pay the amount of any one 
tax listed against him while refusing or omitting to pay others.” (37 
Cye. 1164.) 

Care should be taken, of course, in such a case to have 
the receipt show that it is only for the irrigation taxes. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. f 
By GEO. W. AYRES, 
Assistant Attorney General. 
April 21, 1924. 
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COUNTY TREASURER—APPOINTMENT TAX 
COLLECTOR. 


A county treasurer in a county having more than six thousand five 
hundred population may appoint an assistant to collect taxes if 
the county board finds such appointment to be necessary. 


Mr. J. L. Fitzpatrick, 
County Treasurer, 
Greeley, Nebraska. 


Dear Sir: 


At the request of Mrs. George Anthes, transmitted to 
this department through Mr. George W. Marsh, we are 
giving you our opinion upon the right of a county treas- 
urer in a county having the population which Greeley 
County has to appoint a special collector to assist in the 
collection of taxes. 


It is my opinion that the county treasurer has such 
power in case the county board finds it to be necessary 
that such special collector be appointed. 


Section 2392, Compiled Statutes provides among other 
things: 

“In counties having more than six thousand five hundred popu- 
lation and less than twenty-five thousand population, the county treas- 
urer shall be entitled to receive the sum of two thousand dollars per 
annum and he shall have one deputy or chief clerk, whose salary shall 
be twelve hundred fifty dollars per annum, and such other clerks 
and assistants to be appointed by him as the county board may find 
to be necessary, whose compensation shall be fixed by the county 
board.” 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 7, 1924. 
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COUNTY TREASURE R—COMPENSATION. 


County treasurers are entitled to receive one-fourth of one-half of one 
per cent of all irrigation district taxes collected by them in addi- 
tion to the other compensation allowed them by law, provided 
the amount of such additional compensation does not exceed the 
sum of $500. 


May 31, 1923. 


Mr. OC. A. Sommer, 
Lincoln, Nebraska. 


Dear Sir: 


You call attention to the fact that Section 2879, 
Compiled Statutes of Nebraska, 1922 Edition, which deals 
with the compensation allowed County Treasurers was 
twice amended during the recent session of the Legislature, 
once by House Roll No. 168, which was approved, March 
_ 9, 1923, and once by House Roll, No. 267, which was 

approved April 24, 1923. 


Neither of, the amendments was passed with an 
emergency clause. You inquire which act will be in force 
and effect when the new laws go into effect three months 
after the adjournment of the Legislature. 


In answer to your question, permit me to say that 
the act which was approved last is the one that will be 
in force and effect in. my opinion. 


“Where two conflicting statutes relating to the same subject mat- 
ter are passed on different days in the same session and take effect 
on the same day the one approved last will prevail.” (State v. Marion 
County, 170 Ind. 595.) 


IT am further of the opinion that under said section, 
as amended the county treasurer will be entitled to receive 
one-fourth of one-half of one per cent on all irrigation 
district taxes collected by him in addition to the compensa- 
tion otherwise allowed him by law, provided that the 
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amount of such additional compensation shall not exceed 
the sum of five hundred dollars per annum. | 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 31, 1923. 


COUNTY TREASURER—COMPENSATION., 


Compensation earned by the county treasurer’s office of any county 
in the administration of the motor-vehicle law should be credited 
and paid to the general fund of the county. 


Mrs. M. G. Tracy, 
Department of Public Works, 
Lincoln, Nebraska, 
Dear Madam: 
Under date of June 6, you say: 


“With reference to payment to County Treasurers by the State of 
5e for each automobile registration issued from the 3%% fund of 
auto registration, is the amount received placed in the general fund 
of their respective counties or to be issued county treasurers as 
salaries.” 


This question is answered I think by the concluding 
part of Section 8337, Compiled Statutes, which reads, as 
follows: 


“When any of the clerical work that is being done by the 
department of public works in the administration of the motor 
vehicle law is transferred to the county treasurer’s office of any 
county in the state, the department is hereby empowered to pay 
the county treasurer’s office of such county an amount of money 
equal to the reduction of the expenses in said department by such 
transfer; Provided, further, that any such money so paid shall pe 
credited to the general fund of such county.” 
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You will note that the language of the statute is that 
the county treasurer’s office shall be paid, and the money 
so paid shall be credited to the general fund of the county. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
June 10, 1924. 


COUNTY TREASURERS—FEES. 


Payment of salary of county treasurer—County fiscal year is the 
ealendar year. 


Mr. Himar N. Demaray, 
Blaine County Treasurer, 
Brewster, Nebraska. 


Dear Sir: 


Section 2392, Compiled Statutes, 1922, fixes the com- 
pensation of county treasurers in counties of 6,500 popula- 
tion or less at $1,800 per annum. Sub-division “b” of this 
section provides that the county treasurer shall, out of 
commissions collected, retain an amount necessary to pay » 
the compensation provided. The same section provides 
that the treasurer may not draw more than one-twelfth 
of this amount any one month. In our opinion, the 
intention of the legislature was that the treasurer may 
collect from the fees the entire amount of his annual 
salary during the year if the commissions total’ that 
amount, but that he may not draw more than the monthly 
portion of the salary in any one month. However, we 
believe that if he has not collected the previous month’s 
salary in full, if the money is in the treasury collected 
from commissions, he may in a subsequent month make 
up this deficiency so long as he does not collect anything 
in advance. 
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You inquire as to what constitutes the fiscal year of 
a county. This question has been settled in the case of 
State v. Cornell, 54 Neb. 647, 75 N. W. 25. This case 
holds that the fiscal year is the calendar year. This case 
also holds that in computing the amount of taxes collected 
by a county treasurer for the purpose of charging percent- 
age, all sums collected for each fiscal year from whatever 
funds derived, except school moneys, whether belonging to 
the state or county or any of its subdivisions, must be 
included together, the fees to be allowed but once and 
charged pro rata to the different funds. The words 
“fiscal year” are construed to mean the fiscal year during 
which the taxes are collected and not the year in which 
they were levied or imposed. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 12, 1928. 


COUNTY TREASURER—MOTOR VEHICLE FEES. 
A county treasurer is entitled to a commission on motor vehicle 
registration. fees collected by him. 


Mr. C. A. Sommer, . 
State Accountant, 
fancoin, Nebraska. 


Dear Sir: 


You inquire whether a county treasurer is entitled to 
a commission on motor vehicle registration fees collected, 
by him. In answer to your question I will say that in my, 
opinion he is, although if the total amount of fees or 
commissions collected by him in any year exceeds the 
maximum amount allowed him as salary he is required 
to turn such excess amount into the county treasury. 
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Section 2379, Compiled Statutes, 1922, as amended 
by H. R. No. 168, 1923, reads in part as follows: 


“Each county treasurer shall receive for his services the following 
fees: On all moneys collected by him and on all tax and road 
receipts received by him in lieu of cash for each fiscal year under 
six thousand dollars, ten per cent; for all sums over six thousand 
dollars and under ten thousand dollars, four per cent. * * * All fees 
on collection of county funds shall be deducted from the county 
general fund.” 


Section 83879, Compiled Statutes, 1922, fixes the regis- 
tration fees to be charged for the registration of the 
various classes of motor vehicles and contains the follow- 
ing provision: 


“The registration fees herein provided for shall be deemed an 
annual occupation tax.” 


The first part of Section 83880, Compiled Statutes, 
1922, reads as follows: 


“All registration fees provided for in this article shall be paid to 
the county treasurer of the county in which the applicant for registra- 
tion resides, said fees shall be placed in a fund to be known as the 
highway fund and such treasurer shall dispose thereof as may be 
provided by law.” 


We have then a statutory definition of registration 
fees on motor vehicles as being an occupation tax, a statu- 
tory provision that such fees shall be turned into the 
highway fund, and statutory authority for the payment to 
the county treasurer of a commission out of the county 
general fund on all money collected by him. 


It follows that under the plain reading of the statute 
the county treasurer is entitled to a commission on motor 
vehicle registration fees collected by him even though it 
be admitted that the words, “on all moneys collected 
by him,” refer solely to such taxes as he has collected 
from the taxpayers, for the statute designates such regis- 
tration fees as an occupation tax and the fact that it is 
turned into the highway fund shows it to be a tax. 
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“The essential characteristics of a tax are * * * that it Is 
imposed, levied and collected for the purpose of raising revenue to be 
used for public or governmental purposes.” (37 Cyc. 708-709.) 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 


May. 31, 1923. 


COUNTY WARRANTS—PAYMENT. 


Warrants issued to county officers in payment of salaries should not 
be paid before other warrants previously issued against the 
same fund. 


Mr. John Haney, 
County Treasurer of Grant County, 
Hyannis, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 23d instant 
permit me to say that I know of no reason why the 
warrants issued to county officers in payment of salaries 
should be paid before other warrants previously issued and 
registered against the funds levied and appropriated for 
the current year. I think, however, warrants for officers’ 
salaries for the current year are payable out of the funds 
levied and appropriated for this year before warrants 
issued to pay the expenses of a prior year even though 
such warrants were previously registered. In other words 
I.think the tax levy for each year is to be used primarily 
to pay the expenses for that year and that the expenses 
for a prior year are only payable out of it in case there 
remains a surplus after paying the expenses of the year 
for which it was levied, unless it clearly appears the 


OPINIONS 327 


levy was made for the purpose of defraying expenses pre- 
viously incurred as well as expenses for the current year. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 27, 1923. 


COURTS—JURISDICTION TO VACATE OR ALTER 
DECREE. 


Where a juvenile court enters an order, committing a person to a 
state industrial school, and no appeal has been taken from such 
order, such commitment has become final, and the court cannot, 
after the term, alter such order of commitment. 


Mr. A. E. Allyn, 

State Board of Control, 

Lincoln, Nebraska. 

Dear Sir: 

In regard to the inquiry submitted by you. concerning 
the authority of a county judge who has committed a girl 
over the age of sixteen years to the State Industrial 
School for Girls at Geneva, to afterwards make a further 
order releasing such person from such institution, we 
direct your attention to Volume 15 C. J., page 825, section 
139, wherein the author in discussing the jurisdiction of a 
court, says: 

“A court, having obtained jurisdiction, retains it until final 
disposition of the cause; but after final judgment has been rendered 


and the parties dismissed, and the term of court has closed, the juris- 
diction of the court is exhausted.” * * * 


In the recent case of Cohen v. Clark, 107 Neb. 849, 
187 N. W. 120, our supreme court held: 


“In commmitting a boy to the industrial school, the juvenile 
court cannot fix a definite term of detention since that is fixed by | 
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law, and any limitation written into the warrant of commitment 
will be treated as surplusage.” : 

It is therefore the opinion of the Attorney General 
that where a juvenile court renders an order committing a 
person to a state industrial school, and such person 
is received by such institution upon such commitment, 
ihat jurisdiction of such court then terminates, and such 
" person so committed can not be released from such insti- 
tution except in the manner provided by law. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
7 Assistant Attorney General. 
December 21, 1923. 


DANCING ON SUNDAY. 
It is unlawful to continue dancing after midnight Saturday night. 


Rev. R. S. True, 
Secretary, 

Alliance. Ministerial Assn., 
Alliance, Nebraska. 


Dear Sir: 


You inquire if a barn dance conducted near the city of 
Alliance may lawfully continue after twelve o’clock on 
Saturday night and during the part of the following 
’ Sunday. 


In reply will state that Section 9795 of the Com- 
piled Statutes provides, as follows: 


“If any person of the age of fourteen years or upwards shall 
be found on the first day of the week, commonly called Sunday, 
rioting, quarreling, engaged in public dancing, hunting, or shooting, 
he or she shall be fined in a sum not exceeding twenty dollars, or be 
confined in the county jail for a term not exceeding twenty days or 
both, at the discretion of the court. And if any person of the age of 
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fourteen years or upwards shall be found on the first day of the 
week, commonly called Sunday, at common labor work of necessity and 
charity only excepted he or she shall be fined in a sum not exceeding 
five dollars nor less than one dollar: Provided, the provision of this 
act relating to public dancing shall not apply in cities of metropolitan 
class having a public welfare board with authority to regulate public 
dancing, and provided further, nothing herein contained in relation to 
common labor on said day of the week commonly called Sunday, 
shall be construed to extend to those who conscientionsly do observe 
the seventh day of the week as the Sabbath, nor prevent families 
emigrating from traveling, watermen from landing their passengers, 
and superintendents and helpers of toll bridges or toll gates from 
attending and superintending the same, or ferrymen from conveying 
travelers over the water, or persons moving their families on such 
days or to prevent railway companies, from running necessary trains: 
Provided, further, it shall be unlawful for any person over fourteen 
years of age to play baseball in a competitive game on Sunday in this 
state, except on the conditions following: In all cities and villages 
such games may be authorized by a vote of the majority of the 
electors of such city or village, voting at a general or special 
election for that purpose. In the several counties of the state, outside 
of the corporate limits of the cities and villages therein such games 
may be authorized by the county board, and the authority therefor 
shall be in the form of a resolution duly passed by the county board. 
Any person over the age of fourteen years, who shall engage in 
playing baseball on Sunday in a competitive game, where authority 
therefor has not been granted as herein above provided, shall be 
deemed guilty of a misdemeanor and upon conviction thereof shali 
be fined in a sum not to exceed twenty-five dollars for each and 
every offense; and shall stand committed until such fine and costs 
are paid.” 


You suggest a city ordinance prohibiting minors under 
eighteen years of age from attending dances. While your 
ordinance may not serve vou to the extent that you desire, 
and could not be enforced as such beyond the city limits, 
I take it that the above section will help vou in case the. 
dance is continued after midnight on Saturday. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 
November 7, 1923. 
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DEPARTMENT OF FINANCE—CLAIMS. 


It is the duty of the Department of Finance to examine and approve 
or disapprove all claims presented to it for examination where 
such claims are for services rendered or work done under contract 
for the improvement of the public highways where the state 
through the Department of Public Works is a party to such 
contract. 


Honorable Chas. W. Bryan, 
Governor, 

Lincoln, Nebraska. 

Sir: 

In response to your oral request for an opinion from 
this department as to the right or duty of the Department 
of Finance to exammine and approve or disapprove, as the 
case may be, claims for money alleged to be due from the 
state for services rendered or material furnished under 
contract for the improvement of the public highways, 
where the state through the Department ef Public Works, 
is a party to such contract, I will say that in my opinion 
the statute clearly confers such right, and by implication 
makes it the duty of the department to exercise it. 


Section 7267, Compiled Statutes of Nebraska, 1922 
edition, provides that the Department of Finance shall 
have power, among other things: 


“To examine at any and all times into accuracy and legality of 
the accounts, receipts and expenditures of the public moneys, and the 
disposition and use of the public property by the several departments. 


“To examine and approve, or disapprove vouchers, bills and 
claims of the several departments * * * and no voucher, bill or claim or 
any department shall be allowed without its approval and certificate.” 


I am not unmindful of the fact that Section 6217, 
Compiled Statutes of Nebraska, 1922 edition, which was 
evidently passed in compliance with the provisions of 
Section 9, Article 8, of the Constitution, provides: 

“All claims of whatever nature upon the treasury of this state, 


before any warrant shall be drawn for the payment of the same, shall 
be examined and adjusted by the auditor of public accounts and 
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approved by the Secretary of State: RROVIDED, HOWEVER, no war- 
rant shall be drawn for any claim until an appropriation shall have 
been made therefor.” 


—but I am of the opinion that the auditor in making his 
investigation is entitled to have the benefit of a finding of 
the Department of Finance as to the amount due for 
services rendered or material furnished in contracts entered 
into by anyone of the several departments comprising the 
Civil Administrative Code. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 20, 1923. 


DEPARTMENT OF TRADE AND COMMERCE— 
CONVEYANCES OF REAL ESTATE. 


Where the Department of Trade and Commerce has purchased real 
estate offered for sale by receivers of failed banks, the title to 
such real estate may be taken either in the name of the Depart- 
ment of Trade and Commerce or in the name of the then 
governor of the state who is designated by statute as the Depart- 
ment of Trade and Commerce. 


fon. K. OC. Knudson, 

Deputy Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 


Dear Sir: 


Under date of September 17 you call attention to the 
provisions of Section 32, Chapter 191, Laws of 1923, which 
authorizes the Department of Trade and Commerce to 
buy in assets offered for sale by receivers of failed banks, 
and to transfer same to the Guaranty Fund Commission 
for liquidation. 
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You further say: “Please advise us to whom the title 
to such real estate shall be conveyed, in case the Depart- 
ment of Trade and Commerce should buy real estate at 
such sales. Also advise us if the Department of Trade and 
Commerce, or the Guaranty Fund Commission can convey 
real estate and the title thereof be legal?” 


In answer to your question, I will say: 

(1) The title to the real estate may be conveyed in my 
opinion to the Department of Trade and Commerce, or to 
the governor of the state, naming him as the Department 
of Trade and Commerce. Where real estate has been so 
acquired, I am of the opinion that it may be conveyed by 
the Department of Trade and Commerce to the Guaranty 
Fund Commission and conveyed by the Guaranty Fund 
Commission to some purchaser. Such seems to be the 
intent of the law. I may add the statute under considera- 
tion is a new one, and what construction will be placed 
by the courts upon the provisions of statute under con- 
sideration cannot be determined with certainty in the 
absence of a court decision. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 25, 1923. 


DEPARTMENT OF TRADE~ AND COMMERCE— 
INSPECTION OF RECORDS. 


The public records of the Department of Trade and Commerce are 
open to the inspection of citizens of the state and other interested 
persons during the hours the office is kept open for the ordinary 
transaction of business. Confidential reports and communications 
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made to the department without any authorization of statute are 
only open to inspection at the discretion of the department. 


Mr. K. C. Knudson, 
Deputy Secretary, 
Lincoln, Nebraska. 


Dear Sir: 
You say: 


“This department occasionally receives inquiries, as well as 
permission to look over, and obtain certified copies of the examiner’s 
report on banks, as well as, the details of the standing of banks. 

“We consider these records a matter of confidence and not for 
the public inspection. Please advise us if we are correct on this.” 


In answer to the question you ask I call your atten- 
tion to the provisions of Section 4902, Compiled Statutes, 
1922 Ed., which reads as follows: 


“All citizens of this state, and all other persons interested in the 
examination of the public records are hereby fully empowered and 
authorized to examine’ the same, free of charge during the hours the 
respective offices may be kept open for the ordinary transaction of 
business.” ‘ 


Section 8914, Compiled Statutes, 1922 Ed., provides: 


“Every officer having the custody of a public record or writinz 
F is bound to give any person, on demand, a certified copy thereof on 
payment of the legal fees therefor.” 


It is apparent from the reading of the above quote:| 
provisions of statute that any citizen of the state or other | 
person interested is entitled to inspect any public record 
kept in your office or any other public office at any season- 
able time during office hours and that any such person is 
also entitled to a certified copy of any such record upon 
payment of the legal fees therefor, 


The only question to be determined then is what 
records and documents in your office are public records. 
Permit me to say that generally speaking in my opinion all 
such reports and papers as are required by law to be 
filed and kept in your office should be classed as public 
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records and inspection of such records should be granted or 
certified copies of same furnished, upon payment of the fee 
therefor, to those who may desire such copies. 


I am of the opinion that it is discretionary with the 
department whether it permits inspection of or furnishes 
certified copies of such other reports or papers as are filed 
in the office. This is particularly true of confidential 
communications and reports made to the department whiciz 
are not made by virtue of any express provision of statute 
and are made primarily not for the information of the 
public, but for the purpose of assisting the department 
in the conduct of the affairs of its office. In a somewhat 
analogous case the Supreme Court of this state held: 

“A record kept under the ordinances of a city for the evident 
purpose of assisting the board of health in the conduct of the affairs 
of that office, is not such a public record as to be entitled to admis- 
sion in evidence to show the truth of the matters therein recited.~ 
(Sovereign Camp, ete., v. Grandon, 64 Neb. 39-40.) 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 
November 26, 1923. 


DEPARTMENT OF TRADE AND COMMERCE— 
POWERS. 
Department may exercise discretion in passing upon application of 
installment companies to determine whether or not such install- 
ment contract is fair, just and equitable. 


Hon. Knud C. Knudson, 

Deputy Secretary, pick <a 
Department of Trade and Commerce, 

State House, 

Lincoln, Nebraska. 


Dear Sir: 


I reply to your inquiry of the 24th ultimo concerning 
the application of Investors Syndicate of Minneapolis for a 
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permit to be granted said corporation to transact business 
in the State of Nebraska for the year 1924, and enclosing 
copies of the contracts, articles of incorporation and finan- 
cial statement of the company and stating: 


“We desire your opinion as to the legality of said application, 
and also your opinion on the objections and protests made by the 
State League of Savings and Loan Associations.” 


Your favor does not set out any particular inquiry as 
to the proposition upon which you desire information as to 
the legality of the application, and we assume that your 
inquiry is as to whether or not the contracts attached are 
legally subject to sale in the State of Nebraska. 


In the case of Investor's Syndicate v. Hirning, et al, 
167 N. W. 140, the supreme court of South Dakota de- 
seribes the applicant company as follows: 


“We are of the opinion that plaintiff is neither a building and 
loan association nor a savings association within the meaning of 
Chapter 108. In all the essential characteristics and nature, what is 
called by plaintiff its ‘installment savings certificate’ differs but little, 
if any, from the ordinary tontine insurance contract or policy issued 
by many life insurance companies, and while said certificates issued 
by plaintiff, as well as the ordinary tontine insurance policy contract, 
have certain savings features and aspects in connection with them, 
still that fact would not necessarily constitute the corporation that 
isued either of them a savings association, as distinguished from a 
corporation whose object and purpose was the mutual savings benefits 
that might accrue to the stockholders or members of the association 
itself, instead of to others who had no connection with the corpora- 
tion as members or stockholders thereof. We are of the view 
that plaintiff is just what its name and purposes indicate, viz: 
investment corporation, and that said investment savings certificates 
issued by it are investment contracts within the meaning of the 
provisions of Chapter 275, Laws of 1915, par. 2, which provide that 
every person, corporation, co-partnership, company or association, 
organized or which shall hereafter be organized in this state, which 
shall either by himself or itself, or by or through others engage In 
the business of selling or negotiating for sale of any stocks, bonds, 
investment contracts or other securities issued by him or it, within the 
State of South Dakota, shall be known, for the purposes of this act, 
as a domestic investment company, and that every person, corpora- 
tion, or association resident of or organized in any other state shall 
be known for the purposes of this act as a foreign investment com- 
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pany. We are of the opinion that. plaintiff is a foreign investment 
company under the provisions of this last mentioned act. This lasz 
inentioned act provides that before transacting any business within 
this state every such foreign investment company must make and 
file application with the state securities commission to be permittea 
to sell its stock, bonds, investment contracts, or other securities within 
this state, and that such foreign investment company shall file certain 
documents with and give to said commission such other information 
as may be required by it concerning said business, and that saia 
commission itself may investigate and ascertain facts relevant to such 
foreign investment company’s business; and, if said commission finds 
that the plans, and proposed plans, of business of said investment 
company, or that its proposed contracts, stocks, bonds, investment 
contracts, or other securities are fraudulent, or are of such a nature 
that the sale thereof would in the opinion of said commission work a 
fraud upon the purchase thereof, then said commission shall dis- 
approve said application, and refuse a permit to said foreign invest- 
ment company to transact business within this state; but, if said com- 
mission should not find said proposed plan of business of such 
investment company to be fradulent, then it shall approve of such 
business and issue to such foreign investment company a certificate 
authorizing and permitting it to transact such business within this 
state.” 


Section 8052, Compiled Statutes of Nebraska, 1922, 
provides: 


“Every association, other than building and loan associations, 
savings banks, insurance companies or fraternal beneficiary associa- 
tions organized under the laws of this state, or admitted under the 
laws of this state, to do business herein, which is or shall be 
organized for the purpose of raising money from its members or 
others, by means of stated installments or payments, to be held, 
invested or disbursed by said association, whether the money so 
‘contributed is paid in for shares in such association, or is held by the 
association for investment and accumulation for the benefit of its 
contributors, * * * or is held by the association to be disbursed among 
the contributors, or any of them, in accordance with any agreed plan 
or scheme, and whether the relation of the contributor to the associa- 
tion be that of member, shareholder, vendee, creditor or beneficiary 
of a trust; and every incorporated association, * * * every corpora- 
tion, whether organized under the laws of this or any’ other state, 
territory or government * * * attempting or offering to do business 
in the State of Nebraska in form or character similar to that 
liereinabove set forth, shall be known, for the purpose of this articie 
as an installment investment company. Every such _ installment 
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investment company * * * is a resident of any other state * * * 
shall be further known for the purpose of this article, as a foreign 
installment investment company.” 


Section 8053, Compiled Statutes of Nebraska, 1922, 
provides: 

“The Department of Trade and Commerce shall have power to 
issue certificates of approval to any such installment investment com- 


pany and shall have general supervision over and control of any 
and all such companies.” 


Section 8054, Compiled Statutes of Nebraska, 1922, 
sets forth certain showings to be made by such companies 
before it shall be authorized to transact business in the 
State of Nebraska. 


Section 8055, Compiled Statutes of Nebraska, 1922, 
provides: 
: “Tt shall be the duty of the Department of Trade and Commerce 
to examine carefully the statements and documents so filed, and if it 
finds that such installment investment company ‘is solvent, that 
its articles of incorporation or association, its constitution and by-laws, 
its proposed plan of business and proposed contract contain and 
provide for a fair, just and equitable plan for the transaction of 
business it shall issue to such installment investment company a 
certificate of approval; but if it finds that such articles of incorpora- 
tion or association, charter, constitution, by-laws, plan of business or 
proposed contract contain any provision that is unfair, unjust, 
inequitable or oppressive to any class of contributors, it shall withhold 
its approval. 


We have examined the attached contracts and do not 
find anything in the contract itself which would be illegal, 
but it is for the Department of Trade and Commerce to 
determine from the examination of the contracts and the 
applicant itself if “the proposed plan of business and pro- 
posed contract contains and provides for a fair, just and 
equitable plan for the transaction of business,” and, if from 
a thorough and careful examination the Department of 
Trade and Commerce is satisfied that the proposed plan 
of business and proposed contract contains and provides 
for a fair, just and equitable plan for the transaction of 
business, it shall issue to such installment investment com- 
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pany a certificate of approval; but. if it appears to the 
Department of Trade and Commerce from such examina- 
tion that the articles of incorporation or association, and 
the plan of business or proposed contract contain any 
provision that is unfair, unjust and inequitable or oppres- 
sive to any class of contributors, it shall withhold its 
approval. 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
February 14, 1924. 


DEPARTMENT OF PUBLIC WELFARE—POWERS. 


Power to remove physician for offenses involving moral turpitude. 
Moral turpitude defined. 


Department of Public Welfare, 
State House, 

LIincoln, Nebraska. 

Dear Sirs: 

In reply to your inquiry requesting the opinion of the 
Attorney General as to the meaning of the words “moral 
turpitude” as used in Section 8165, which in part reads: 

“The Department of Public Welfare may refuse to issue a certifi- 


cate, or may revoke one already issued for any of the causes definea 
in this section, to-wit: * * * conviction of crime involving morai 


turpitude,” * * * 


We direct your attention to the definition of the words 
“moral turpitude” as defined by the supreme court of 
Idaho in the case in re A. M. Henry, 15 Idaho 755; 95 
Pac. LO5S4: 

“The following general definition has been given by a great 


many authorities, and seems to be approved by all that have con- 
sidered the question: ‘moral turpitude’ is an act of baseness, vileness, 


OPINIONS 339 


or depravity in the private and social duties which a man owes to 
his fellow men, or to society in general, contrary to the expected ana 
customary rule of right and duty between man and man.” 


Again in the case of Holloway v. Holloway, 55 8. E. 
191, 7 L. R. A. (N. 8.) 272, the supreme court of Georgia. 
defined “moral turpitude” as follows: 


“Turpitude in its ordinary sense involves the idea of inherent 
baseness or vileness; shameful wickedness; depravity. Webster’s 
International Dict. In its legal sense it includes everything done 
contrary to justice, honesty, modesty or good morals. Black’s Law 
Dict. Bouvier’s Law Dict. The word ‘moral’ which so often precedes 
the word ‘turpitude’ does not seem to add anything to the meaning 
of the term, other than that emphasis which often results from a 
tautological expression.” 


It is therefore the opinion of the Attorney General 
that the Department of Public Welfare may revoke a 
license. issued to a physician where such physician has 
been convicted of any crime which “includes everything 
done contrary to justice, honesty, modesty or good morals” 
on the ground that such conviction of crime is one involy- 
ing “moral turpitude.” 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
; Assistant Attorney General. 
February 2, 1924. 
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DEPARTMENT OF PUBLIC WORKS—MATERIAL 
FOR HIGHWAYS. 
The Department of Public Works is authorized to purchase or acquire 


by condemnation proceedings materials to be used in the construc- 
tion and maintenance of state highways. 


Wells C. Jones, Esq., 

County Attorney of Lincoln County, 
North Platte, Nebraska. 

‘Dear. Sir: 

In answer to the questions propounded in your letter 
of the sixth instant I will say first, that I do not think 
Section 8335, Compiled Statutes, 1922, is applicable to the 
facts stated in your letter. Section 2707, Compiled 
Statutes, 1922, may fit the case, although the matter is 
not entirely free from doubt. Assuming that it does, I 
am of the opinion that Section 1019, Compiled Statutes, 
1922, outlines the proper method of procedure. There is no 
doubt whatever that under the statutes the Department. of 
Public Works could acquire land by condemnation proceed- 
ings, if necessary, for the purposes outlined in your letter. 

Section 8350, Compiled Statutes, 1922, reads in part 
as follows: : 

“For the purpose of obtaining road materials to be used in the 
construction and maintenance of state highways built or maintained 
under the Department of Public Works, said department is hereby 
empowered, on behalf of the state to acquire lands and appurtenances 
thereto, either by purchase or condemnation proceedings, in the 
manner provided by law.” 

The method of procedure in such case is to be found in 
Section 7065 to Section 7069, both inclusive, Compiled 
Statutes of Nebraska, 1922 Ed. 


Respectfully submitted, 
O. S SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
April 17, 1923. 
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DISTRICT COURT—CLERK—FEES. 


The clerk of the district court may refuse to file any pleadings by 
any party to a suit without first obtaining a statutory fee in 
payment for filing such pleading. 


Mrs. Ethel Gossard Bisson, 
Clerk of the District Court, 
Columbus, Nebraska. 

Dear Madam: 


We have your favor of the 16th instant inquiring if a 
clerk of the district court is required by law to account 
to the county for all fees earned by the office or whether 
such clerk is required to account only for the fees collected, 
and further inquiring if, when an amended pleading is filed 
and indorsed as an original, you should charge the fee 
required for filing original papers or the fee allowed for 
filing amended pleadings. 


In replY we direct your attention to the decision of 
our supreme court in the case of State v. Several Parcels 
of Land, etc., 82 Neb. 51, wherein Barnes, C. J., said: 


“In addition to the salary or compensation provided by Section 
9434, the clerk of the district court of that county is by Section 9435 
allowed an additional salary of $1,000 to be paid out of the general 
fund of the county, which is to be entered on his fee book and 
accounted for in the same manner and subject to the same limitation 
as other fees. Section 9434, supra, provides for and describes the 
fees, together with the amounts thereof which may be charged by . 
the clerk of the district court. Construing the provisions of that 
section, it was said in Boettcher v. Lancaster County, 74 Neb. 148, 
that the clerk of the district court must account for the fees earned 
in performing the duties of his office, and pay the same over to 
the county treasurer, whether collected by him or not, and that ordi- 
narily the clerk extends credit at his peril. The same rule was 
announced in State v. Haxlett, 41 Neb, 257, and in Sheibley v. Dixon 
County, 61 Neb. 409. Construing all of the provisions of the statutes 
on this subject together, and considering them in the light of the 
foregoing decisions, we are constrained to hold that it is the duty 
of the clerk of the district court, where the statute provides a fee 
for any service required of him, to collect the same in advance. This 
duty he owes to the county, which has an interest therein, and to 
himself as a protection against enforced payment to the county treas- 
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urer of fees earned by him, but not collected; for it is well settlea 
that ordinarily he is responsible for such payment. It has been 
suggested by appellees that the measure of the clerk’s responsibility 
is only due diligence; that he is not an insurer of the collection of his 
fees; and that, in case he fails to make such collection, he is not 
accountable to the county therefor. We are not required to deter-- 
mine this question in any of these cases, and we therefore decline to 
do so. It is possible, as suggested in Boettcher v. Lancaster County, 
supra, that special circumstances may excuse the clerk for a failure 
to collect his fees, but no such circumstances are shown, and, in 
fact, no excuse is presented in any of these cases for a failure of 
the party requesting the services to pay, and the appellant to collect 
the fees in question, * * * 


“It is urged by counsel for appellees that permitting the clerk 
to refuse to perform the services required by him by law, unless 
his fees therefore are paid in advance, will result in much delay and 
confusion, will deprive the court of the power to conduct its business 
in an orderly and dignified manner, and will result in some cases in a 
denial of justice. We think these objections are without substantial 
merit. It is clearly within the power of the court to require the 
plaintiff in a civil action before commencing his suit to make a deposit 
of a reasonable and substantial sum of money with the clerk, suffi- 
cient, at least, to insure the payment of the fees for which he may 
be primarily liable. It is also true that the clerk, in the absence of 
such rule, may require a party for whom he may be requested to 
perform services to pay the fees therefor in advance or secure thelr 
payment. It is a well known rule of our federal courts to require the 
plaintiff at the commencement of his action to make a substantiat 
deposit to secure the payment of his costs, and upon the appearance 
of a defendant he is also required to advance a sum sufficient to 
cover the costs which it is estimated will be incurred by him during 
the progress of the litigation; and this rule is strictly enforced. No 
complaint appears to have ever been made of the rule, and it has 
never been suggested that its enforcement has in any way delayed, 
hindered or impeded the administration of justice. It would seem 
to be the duty of our district courts to protect their officers, and 
assist them in collecting or securing the collection of their fees; and 
it may not be out of place for us to suggest that it would be for the 
best interests of all concerned for those courts to adopt a rule requir- 
ing the plaintiff in all civil cases, at the commencement of his action, 
to deposit with the clerk a sufficient sum of money to secure the 
payment of his costs therein. In answer to the contention that such 
a course might, in certain cases, amount to a denial of justice, it 
may be suggested that in case a litigant should be unable to pay or 
secure the payment of his costs in advance, or make such a deposit 
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on account of poverty, or other reasonable cause, he should be held 
to be within an exception to such rule. In any event, however, it is 
our opinion that the distriet court is not author:zed to compel the 
elerk to perforni services for which he is ertitied to charge and 
collect his fees in advance, end for which he iust account to the 
county, without such fees are thus paid or their payment is secured.” 


Again in the case of Douglas County v. Vinsonhaler, 
82 Neb. 810, it was held that it must appear that the 
officer wilfully omitted to charge or collect the fee pro- 
vided by statute in order to hold such official liable upon 
his official bond. 


We are therefore of the opinion that you should 
report to the county such fees as earned and such fees 
as collected by you, but that you are only liable upon 
the fees collected by you if you have been diligent in 
endeavoring to collect all fees earned by the office. 


We are further of the opinion, in view of the above 
quoted authorities, that it is your duty to require a party 
bringing a suit to make a deposit of a reasonable sum with 
you before filing any pleadings; and that you are justified 
in refusing to file any pleadings by any party to a suit 
without first obtaining the payment of the statutory fee 
for the filing of such pleading. 


In reply to the second part of your inquiry we direct 
your attention to Section 2369, Compiled Statutes, 1922, 
which provides in part: 


“Piling amended or substituted pleading, demurrer, motion, affi- 
davit, transcript for appeal or other paper not otherwise provided 
for * * * each, fifty cents.” 


We are of the opinion that vou are only entitled to 
charge for each amended pleading the statutory fee of 
fifty cents, but we would suggest that you require any 
one offering to file any amended pleading that such plead- 
ing should be indorsed as an amended pleading in order 
that no controversy may arise in regard to the fees earned. 
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by your office when the same may be examined or audited 
by the county board. . : 


Respectfully submitted, 


O. 8S. SPILLMAN, 
Attorney General. 


. By LEE BASYE, 
Assistant Attorney General. 
October 17, 1923. 


DIVORCE—INSANITY. 


Idiocy or insanity must exist at the time of marriage in order to 
render it a ground for annulment of marriage. 


Mrs. Edith Windle, 
Salem, Nebraska. 


Dear Madam: 


In answer to your letter of inquiry, I will say that 
there is no law in this state, which makes -insanity a 
ground for divorce, There is a statutory provision: 


“A bill to annul a marriage on the ground of insanity or idiocy 
may be exhibited by any person admitted by the court to prosecute 
as the next friend to such idiot or lunatic.” Section 1546, C. S. of 
Neb., 1922. 


As you will observe the above stated provision gives 
permission for some friend of the idiot or insane person 
to bring an action to have the marriage declared annulled, 
but makes no provision for the same party fo make 
application to have the marriage with the insane person 
annulled. 


The supreme court of this state has held that: 


“The courts of this state are not authorized to decree a marriage 
contract void on the ground of insanity or idiocy of one of the parties 
except for such want of understanding in such party as to render 
him or her incapable of assenting thereto.” Adams v, State, 93 Neb. 


557-8. 
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Idiocy or insanity must exist at the time of marriage 
in order to render it a ground for annulment of marriage. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 10, 1923. 


ELECTION—ABSENT VOTER. 


A person who expects to be absent and receives an absentee ballot 
may vote at his proper polling place—conditionally. 


Mr. J. B. Morgan, 
County Clerk, 

Lancaster County, 
Lincoln, Nebraska. 


Dear Sir: 


The opinion of this department has been asked as to 
whether an elector, who has applied for and received a 
ballot with the intention of voting by mail, is entitled to 
vote by personally appearing at the proper poll where he 
would otherwise be entitled to vote. 


This proposition seems settled by the provisions of 
Sections 2010 and 2011, Compiled Statutes of Nebraska, 
1922. 


Section 2010 provides that if any voter shall vote in 
person in such precinct or in any other precinct, the 
election board receiving such vote shall notify the county 
clerk of such fact in writing within one day after the 
election. 


Section 2011 provides that the canvassing board, before 
starting its canvass, shall sit as an absent voters election 
board, and as such election board shall publicly open the 
return envelopes so received from absent voters, and shall 
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compare the identification envelopes with the absent voters 
poll list. The board then determines whether or not the 
names and signatures agree with the poll list and the 
application, and whether or not the applicant is a qualified 
voter, if these facts establish the qualifications of the 
voter, then the identification envelope is opened, and if the 
ballot has the clerk’s endorsement it is ;:laced munopened 
in the ballot box provided and known as the absent voters 
ballot box, unless it appears that the voter has voted 
already at the election or died prior to the day of election, 
and it does not appear that the vote is fraudulent. 


It is therefore our opinion that an elector, otherwise 
gualified would have a right to vote at his proper voting 
place, and that the absentee ballot should be surrendered 
to the county clerk and by him delivered to the canvassing 
board as provided by Section 2011, Compiled Statutes of 
Nebraska, 1922. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
November 4, 1924. 


ELECTION—BALLOT TITLE—INITIATIVE 
PETITION. 
Hon. Charles W. Pool, 
Secretary of State, 
State House, 
Lincoln, Nebraska. 


Dear Sir: 


Pursuant to your request, we submit the following as 
the ballot title for proposed amendment to the Constitution 
under the initiative petition, providing for the direct pri- 
mary, and eliminating the party circle on ballots. 
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Ballot Title, Nos. 318, 319, as “prepared by 
Honorable O. 8S. Spillman, Attorney 
General, State of Nebraska. 


PROPOSED BY INITIATIVE PETITION 


Shall the Constitution of the State of Nebraska be 
amended by adding the following? 


The nomination of candidates for the office of United 
States Senator, member of Congress, member of the State 
Legislature, and for State and County elective offices shall 
be by direct primary. Ballots used in the nomination or 
the election of candidates for elective public offices created 
by the constitution or laws of this state shall have thereon 
no party name or circle, or any other designation relating 
to candidates. 


Shall the same be adopted? 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
July 31, 1924. 


ELECTION—BASEBALL ON SUNDAY. 


Where the question of permitting the playing of baseball on Sunday 
is submitted at a general municipal election, it takes a majority 
of all the votes cast at the election to carry the proposition. 


Mr. P. W. Yager, 
Hastings, Nebraska. 
Dear Sir: 


You say that at the general municipal election held in 
your city on April 1, 1924, the total number of votes cast 
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was 2,040; that tlte Sunday baseball question was sub- 
mitted at that election; that on that question 1918 votes 
were cast, 990 votes being for and 928 votes being against 
Sunday baseball. 


You inquire whether the proposition to permit the 
playing of baseball in your city on Sunday carried. In 
my opinion it did not. 

The statutory provision relative to the authorization 
of the playing of baseball in a city or village on Sunday 
is, as follows: 

“In all cities and villages such games may be authorized by a 


vote of the majority of the electors of such city or village voting at a 
general or special election for that purpose.” 


Inasmuch as the vote in this instance was taken at a 
general election, I take it that a majority of all the votes 
cast at that election was necessary to carry the proposition. | 


In support of the view herein expressed, I call atten- 
tion to the following cases, viz: 


State v. Clark, 57 Nebr. 702. 
Bryan v. Lincoln, 50 Nebr. 620. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
May 24, 1924. 
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ELECTION—CANDIDATES. 


A candidate of one party may be the candidate of another party 
where he received the largest number of votes if a certificate of 
nomination has been issued to him and no objections were filed 
within three days to the issuance of such certificate of nomination. 

Mr. William C. Mounts, 

Clerk of the District, Court, 

Alliance, Nebraska. 

My Dear Mr. Mountz: 

We have your favor of the 29th ultimo in which you 
state that you was the candidate for the office of Clerk 
of the District Ceurt of Box Butte County on the repub- 
lican party ballot at the primary election. You further 
state that you received a number of votes upon the ballot 
of the democratic party at such primary, and the county 
clerk issued to you certificates of nomination for the 
republican party and the democratic party, and you state 
that you filed your acceptance of such nomination as the 
candidate for the republican party and also as such candi- 
date for the democratic party. You state that no objec- 
tion was filed with the county clerk within three days 
objecting to you being granted a certificate of nomination 
as candidate for the democratic party, and you inquire if 
the county central committee of the democratic party now 
has the right to name some other person as candidate of 
the democratic party for such office. 


Your county attorney, Mr. Romig, submitted to this 
department an inquiry evidently pertaining to the same 
matter but did not state in his inquiry that you had 
accepted the nomination. Assistant Attorney General 
Ayres cited to Mr. Romig the case of State v. Wells, 92 
Neb. 337, wherein it was held that where a candidate of 
the republican party received a large number of votes on 
the democratic primary ballot where no candidate had 
filed for such office as a democratic candidate and where 
such republican candidate did not file an acceptance of 
the nomination, the county central committee of such 
party had authority to fill such vacancy. 
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Your case is somewhat different in that you filed 
your acceptance of such nomination and we believe the 
decision in the case of State v. Wells would not be fully 
applicable to your case. 


Section 2094, Compiled Statutes of Nebraska, 1922, 
provides : 


“The provisions of the statutes now in force in relation to the 
holding of elections, the solicitation of voters at the polls, the 
challenging of voters, the manner of conducting elections, of counting 
the ballots and making returns thereof, and all other kindred sub- 
jects, except contests, shall apply to all primaries in so far as they 
are consistent with this article; the intent of this article being to 
place the primary elections under the regulation and protection of the 
laws now in force as to elections.” 


Section 2130, Compiled Statutes of Nebraska, 1922, 
provides in part: 

“The method of voting at primary elections shall be by ballot, 
and all ballots voted shall be printed as herein provided. * * * The 
official primary ballot shall be printed substantially as is required by 
Jaw for official ballots used at November elections, except that names 
of candidates where there are more than one candidate for the same 
office shall be rotated.” * * * 


Section 1945, Compiled Statutes of Nebraska, 1922, 
provides that in the preparation of official ballots in 
general elections: 

“In each division, and beneath all candidates placed there by 
nomination or petition, a blank space shall be provided, into whicn 
electors may write the names of any person for whom they wish 
to vote and whose name is not printed upon the ballot.” 


Section 2152, Compiled Statutes of Nebraska, 1922, 
provides: 

“The person receiving the greatest number of votes at a primary 
election as the candidate of a party for an office shall be the 
candidate .of that party for such office, and his name as such 
candidate shall be placed on the official ballot at the following 
election.” 

Section 2154, Compiled Statutes of Nebraska, 1922, 
in part provides: 
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“The county clerk, or other officer charged with the duty of can- 
vassing the result of such primary, shall, within three days after sucn 
result is ascertained, mail by registered letter notice of said nomina- 
tion to each candidate nominated by any party at such primary, and 
such candidate shall, within ten days thereafter, file his acceptance or 
such nomination so received with the proper officer, or his name 
shall be omitted from ithe official ballot as to the candidate of such 
party.” *2F* 


Section 2119, Compiled Statutes of Nebraska, 1922, 
in part provides: 

“All certificates of nomination or nomination statements, which 
are in apparent conformity with the provisions of this article, shall be 


deemed to be valid, unless objections thereto shall be duly made in 
writing within three days after the filing of the same.” * * * 


In the case of State v. Waite, 92 Neb. 314, our 
supreme court held that where it appears that acts or 
events have occurred rendering an office vacant, the 
authority having the power to fill such vacancy may 
treat the office as vacant and proceed to elect or appoint, 
according to the form of law, another to fill it. 


In that case the court held that the office of presi- 
dential elector for one party was incompatible with the 
office of presidential elector for another party, and we 
are of the opinion that this rule of law would not be 
applicable in your case. 


In the later case of State ex rel Maupin v. Ams- 
Gerry, 104 Neb. 550, where a mandamus action was 
brought to compel the Secretary of State to omit the 
name of John H. Morehead as candidate for governor, 
our supreme court held: 


“No objection was made to the filling within the prescribed three 
day period, and we are of the opinion that the action of the Secretary 
of State therefore became final. The law favors the diligent, especially 
in such matters as concern political rights. Needless confusion and 
uncertainty would probably result if the legality of nominations was 
permitted to be questioned when the time for the necessary steps 
in the preparation of the ballot and its distribution to the polls 
would be inadequate. The provision limiting the time for objections 
is reasonable and a proper exercise of legislative power.” 
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While the question may not be free from doubt, 
it is our opinion, however, that inasmuch as you received 
the largest number of votes on the democratic ballot for 
candidate as Clerk of the District Court, and the county 
clerk issued to you a certificate of nomination and you, 
in due time, filed your acceptance of such nomination, 
and uo objections were filed with the county clerk within 
the period of three days as provided by law, that you 
are the candidate of the democratic party for the office 
of Clerk of the District Court, and there being no 
vacancy in such office the county central committee 
would not have authority to certify to the county clerk 
the name of some other person as the democratic candi- 
date for such office. 

Very truly yours, 


O. S. SPILLMAN, 
: Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
October 1, 1924. 


ELECTION—COUNTING BALLOTS. 


The counting of ballots should continue until finished without adjourn- 
ment. However it is a mere irregularity unless fraud is shown. 


Rushville Recorder, 
Rushville, Nebraska. 


Gentlemen: 


You inquire whether or not an election board has 
any authority to stop counting the votes of the precinct 
at 10:30 p. m., and before the completion of the count 
and to postpone the counting until morning. 


Sections 2020 and 2021, Compiled Statutes of Ne- 
braska, 1922, in our opinion contemplate that the count- 
ing should continue until the same is finished and the 
board should not have adjourned until the count was 
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finished. We base this conclusion wpon the fact that 
the statute says: 
“When the poll is closed the judges shall immediately proceed to 


CANVASS and ASCERTAIN the result of the election, except in such 
precincts as are required by law to have a counting election board.” 


In the latter precincts the law provides how the 
votes shall be counted. We believe, however, that the 
action of the election board in failing to complete the 
count without adjournment would be a mere irregularity, 
and would not invalidate the election so long as no 
fraud was perpetrated. 20 C. J. 191 holds: 

“In the absence of any showing of fraud, however, an adjournment 
or postponement of the count will not of itself be sufficient to vitiate 
the return, especially where there is good cause for the delay.” 

We do not approve of such irregularities as you 
mention, and the count should have continued until fin- 
ished as it might sometime result in frauds being per- 
petrated if this was net done. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General, 
April 11, 1924. 


ELECTION EXPENSES—COUNTY. 
‘The county should pay the expenses of an election held in a county 
high school district. 
W. BF. Hill, Esq., 
County Attorney of Logan County, 
Gandy, Nebraska. 
Dear Sir: 
You inquire whether the county or the county high 
school district shall pay the expenses of a bond election 
called under the provisions of Section 6402, Compiled 
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Statutes, 1922, to vote upon the question of the issue of 


aes 
bonds by a county high school. 

In my opinion, the county should pay the expense 
of such an election, for the county board calls the 
election, gives notice thereof and canvasses the returns 
of the election. In case the proposition carries the 
bonds are signed by the chairman of the county board 
and by the county clerk. 

In the case of Stein v. Kearney County, reported in 
26 Neb., at page 132 thereof, the supreme court of this 
state held that the county was liable for the expense of 
publishing the notice of a special township election held 
for the purpose of voting upon the question of the issue 
of township bonds. It seems to me that the principle 
involved in that case is quite analogous to the principle 
involved in this case. 

Very truly yours, 
O. S. SPILLMAN, - 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 18, 1923. 


ELECTION—COUNTY AGRICULTURAL AGENT. 

A majority of electors voting upon the proposition is required to 
elect a county agricultural agent. 

Mr. Henry Christensen, 

Blair, Nebraska. 

Dear Sir: 

You inquire whether or not a majority of votes 
cast at the general election, or a majority of the votes 
cast upon the question is necessary to the decision of the 
matter of the retention of a county agent. 

Your question is answered by the provisions of 
Chapter 1, Session Laws of Nebraska, 1928. Section 7 
of this chapter provides: 
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“If a majority of the electors voting on the question shall express 
themselves in favor of the creation of a county agricultural agent the 
county board shall grant the petition.” 


The vote required therefor is a majority of the 
electors voting upon the proposition and the majority 
of the votes cast upon the proposition would govern. 
Votes which are not either cast for or against the propo- 
sition should not be taken into consideration. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
October 9, 1924, 


ELECTION—COUNTY COMMISSIONERS. 


County commissioner nominated by petition should have signatures of 
electors of his district. 


Mr. Edmund D. Shipley, 
County Attorney, 

Chase County, 

Imperial, Nebraska. 
Dear Sir: 


You inquire whether or not a petition for the nomi- 
nation of a candidate for the office of county commis- 
sioner be circulated and signed only by electors of the 
district for which the prospective candidate is to be 
elected, or whether the petition should be circulated and 
signed throughout the county at large. 


There would be a difference in our opinion if the 
county in question is under township organization. We 
take it for granted that the county is not under town- 
ship organization. Section 879, Compiled Statutes of 
Nebraska, 1922, provides that one commissioner shall 
be nominated by each of said districts, but shall be 
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elected by the qualified electors of the entire county. 
This indicates that the nomination would be by each 
district and would seem to restrict the circulation of 
the petition to the district in which the nomination is to 
be made. In fact, so far as the nomination is concerned 
it is probable that this opinion would hold in counties 
under the township organization. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 24, 1924. 


ELECTION—COUNTY OFFICERS—VACANCIES. 


Where a person is elected to fill a vacancy of an unexpired term, 
such person is entitled to possession of the office as soon as he 
qualifies as such official. 


Mr. P. E. Romig, 
Tounty Attorney, 
Alliance, Nebraska. 


Dear Sir: 


We have your favor of the 11th instant inquiring when 
you should deliver over possession of the office of county 
attorney to Mr. L. A. Berry, who was elected to fill the 
vacancy, and in reply we direct your attention to Section 
2247, Article 17, Chapter 18, Compiled Statutes of Ne- 
braska, 1922, which provides that the appointments made 
to fill a vacancy under the provisions of that chapter. shall 


“continue until the next election at which the vacancy can be 
filled, and until a successor is elected and qualified.” 


It is our opinion that Mr. Berry is entitled to the 
possession of the office of county attorney upon a certifi- 
cate of election being issued to him by the county clerk 
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and after he has filed with the county clerk his oath of 
office and furnished a bond as provided by law, duly 
approved by the board of county commissioners, 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
November 13, 1924. 


ELECTION—COUNTY SUPERINTENDENT— 
DEFEATED CANDIDATE. 


A person defeated at the primary may not be a lawful candidate by 
petition at the election for the office of county superintendent. 


Mr. B. M. Hardenbrook, 
County Attorney, 
Ord, Nebraska. 


Dear Sir: 


You state that two candidates were nominated in your 
county for the office of county superintendent of schools, 
and that one of the suecessful nominees has now declined 
the nomination. You also state that a third person, who 
was defeated at the primary now files a petition asking 
that she be placed on the non-political ballot. You ask 
whether this can lawfully be done. 


Section 2168, Compiled Statutes of Nebraska, 1922, 
provides that if a vacancy shall occur as to any person 
duly nominated on a non-political county ticket, the same 
may be filled by petition filed with the county clerk for at 
least ten per cent of the number of voters who voted for 
governor at the preceding general election, if such vacancy * 
be as to a nominee for either county judge or county super- 
intendent. This is the mode provided by law as to filling 
vacancies as to these two non-political offices. 
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You will note that the section does not say when this 
petition shall be filed. Inasmuch as it is not a nomination, 
but the filling of a vacancy upon the ballot it would be 
our conclusion that the petition might be filed at any time 
before the ballots are to be printed as required by law. 
You will note that this same section provides that in all 
other respects the general laws in force in this state 
respecting the holding, conducting and declaring the results 
of any such general election shall apply so far as the same 
are applicable and not inconsistent with the provisions of 
this act. 


The question of whether or not the person defeated at 
the primary may be a candidate for the office at the 
general election is a more serious question. We find 
nothing in the non-political act which permits a person 
defeated as a candidate at the primary to become a candi- 
date by petition at the general election. It would therefore 
seem that the general election law pertaining to this 
proposition would apply. 


Section 2098, Compiled Statutes of Nebraska, 1922, 
provides that no person who has been a candidate for any 
office at a primary shall be a candidate by petition or cer- 
tificate of nomination for the office for which he was 
defeated, at the next general election. Inasmuch as we 
find nothing inconsistent with this provision of the law in 
the non-political act, it would be our opinion that Holmes 
could not lawfully become a candidate for the office of 
county superintendent because she had been a candidate at 
the primary and had been defeated. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 


October 20, 1924. 
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ELECTION—FORFEITURE OF OFFICE. 


Forfeiture of office is not favored in law. Even if strict compliance 
with the statute has not been had a member of a school board 
may hold office and is at least a de facto officer. 


Mr. Theodore Mahn, 
Alma, Nebraska. 


Dear Sir: 


You inquire whether or not in school districts organ- 
ized under Article VI of the school laws, a member who is 
elected and fails to file an acceptance .within ten days 
has forfeited his office. Section 6340, Compiled Statutes 
of Nebraska, 1923, provides that within ten days after 
the election such trustees in Article VI shall file with 
the director a written acceptance of the office. You will 
note that it does not expressly state that an office shall be 
forfeited or vacated if they do not file this acceptance. 


We have very little guidance through the supreme 
court in answering this inquiry. In the case of Franz v. 
Young, 30 Neb. 360, referring to a moderator of a rural 
school district who failed to accept in writing the office 
to which he had been elected, it was held that inasmuch 
as he had been performing the duties of the office he was 
an officer de facto, and entitled to hold office. The 
court in the latter part of the opinion in that case calls 
attention. to the fact that the section of the law considered 
therein, and which required an acceptance of the office, 
contained no provision that the office should become vacant 
if the acceptance was not filed. 


We presume that the case which you have in mind is 
one where no acceptance of any kind was made, although 
probably the officer entered upon the performance of his 
duties. 


In the case of State v. Weatherby, 17 Neb. 453, the court 
considered the qualifications of the members of a school 


district which had elected six trustees who had filed their 
acceptances with the person who is not legally qualified 
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to receive the filings of the acceptances. The court found 
that although the acceptances in Writing had not been filed 
with the proper person that they had not forfeited their 
rights to hold office inasmuch as there had been an honest 
effort upon the part of the trustees to qualify. 

This is about as far as the Supreme Court has gone 
in settling the proposition, so that ‘we can only say that it 
is a matter that is not free from doubt. In the event that 
the officers have entered upon the performance of their 
duties we are inclined to believe that. they are officers 
de facto, and they would be officers until their successors 
are duly elected and qualified according to law. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 19, 1924. oo 
ELECTION—JUSTICE OF PEACE. 
Justice of the peace should reside within the district for which he fs 
elected. 
Mr. W. C. Traub, 
Attorney-at-Law, 
Norfolk, Nebraska. 
Dear Sir: 

You inquire whether or not a resident of the City 
of Norfolk is qualified to be a candidate for justice of the 
peace for territory outside of the City of Norfolk, desig- 
nated as the Norfolk precinct. 


Pages 205 and 371, Session Laws of Nebraska, 1923, 
provide that in counties not under township ‘organization 
one justice of the peace shall be elected in each city or 
village having more than five hundred iihAbiens, and 
one. justice of the peace in the precinct. 


Section 18, Article 5, of the Constitution, provides 


that justices of the: peace shall be elected in and for the 
districts as provided by law. 
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Section 202, Compiled Statutes of Nebraska, 1922, 
fixes the justice of the peace districts for the various 
counties. Madison county is designated as District No. 
21 and the justice of the peace district is designated as 
the territory within Madison county. 


In the case of State v. Shropshire, 4 Neb. 411, it was 
held that the justice of peace must hold office in the pre- 
cinct where he is elected. In the case of State v. Magney, 
52 Neb. 508, it is held that the territorial jurisdiction of 
the justices of the peace must be uniform, 


We find nothing in the statutes which says where the 
justices of the peace must reside. We presume, therefore, 
that it would. be held by the courts that the justices of 
the peace would be elected within the justice of the peace 
districts as defined by Section 202, Compiled Statutes of 
Nebraska, 1922. 


While the statute is not very clear and the matter 
is not free from: doubt, it seems to us that the intention 
of. the legislature was that-each city and village having 
more than five hundred inhabitants, except where other- 
wise provided by law, is to have a justice of the peace 
residing within the city or village, and that the territory 
outside and within the precinct should have a justice of 
the peace resident within the precinct. This is rather a 
broad interpretation but it is our belief that it is the 
intention of the legislature, and that the person to be 
qualified for the office of justice of the peace should be a 
resident of the precinct at large and in cases of the justice 
of the peace of the city should be a resident of the city 
or village. 

Very truly yours, 
0. S. SPILLMAN, 
Attorney General, 


By LLOYD DORT, 
Assistant Attorney General. 
September 30, 1924. 
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ELECTION—LAW GOVERNING. 


Where the provisions of the constitution and the provisions of the 
statute conflict in regard to the conduct of elections and the 
printing of ballots, the provisions of the constitution prevails. 


State Journal Company, 
Attention: Mr. Caldwell. 
Lincoln, Nebraska. 


Gentlemen: 


In answer to your letter of inquiry of the 17th instant 
permit me to say that, in my opinion, the provisions of 
Section 1940, Compiled Statutes, 1922, providing that 
initiative and referendum proposals and constitutional 
amendments shall be submitted on a separate ballot, pre- 
vail over apparently conflicting provisions in Sections 1941, 
1951, 1954 and 1969, Compiled Statutes, 1922. Section 
1940, Compiled Statutes, 1922, was amended in 1921 to 
read as it does now. The last amendment to Section 1941 
was passed in 1915; to Section 1954 in 1903, and to 
Section 1969 in 1917. It is a rule of statutory construc- 
tion that: 


“The last expression of the legislative will is the law in case of 
conflicting provisions in the same statute or in different statutes.” 
86 Cye. 1180.) 


Section 1951, Compiled Statutes, 1922, was last amend- 
ed in 1921, at the same time Section 1940 was amended. In 
that respect the two sections are on a parity, but the pro- 
visions in Section 1951 to which you call attention as 
conflicting with the provisions of Section 1940, also con- 
flict with the provisions of Section 4, Article III of the 
Constitution, wherein it is provided: 

“All propositions submitted in pursuance hereof shall be sub- 
mitted in a nonpartisan manner and without any indication or sug- 


gestion on the ballot that they have been approved or indorsed by any 
political party or organization.” 


They also conflict with the provisions of Section 1, 
Article XVI of the Constitution, which .provides with 
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reference to the submission to the electors of amendments 
to the Constitution proposed by the legislature: 

“Said amendments shall be submitted to the electors for approval 
or rejection upon a ballot separate from that upon which the names 
of candidates appear.” 

There is no conflict, in my opinion, between the pro- 
visions of Section 4, Article III, and Section 1, Article 
XVI, of the Constitution. Section 4, Article III expressly 
states: 

“The method of submitting and adopting amendments to the 
constitution, provided by this section, shall be supplementary to the 
method prescribed in the article of this constitution, entitled amend- 
ments, and the latter shall in no case be construed to conflict here- 
with.” 

All provisions in any sections of the election laws 
which indicate in any way that one who has merely 
declared his intention to become a citizen is entitled to 
vote, should be considered as inoperative and of no effect 
since the amendment to the Constitution makes citizenship 
one of the essential qualifications of an elector. 

O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
September 18, 1923. 


ELECTION—LEGAL ENTITY OF PARTY. 
A political party must have polled at least one per cent of the votes 
cast to retain its legal entity. 


Mr. J. W. Bissell, 
Ogallala, Nebraska. 
Dear Sir: 

The information which we now have relative to the 
progressive candidate for governor in this state is as 
follows : 

The nomination papers purporting to be signed by the 
president and secretary of the state committee of the pro- 
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gressive party have been filed in the Secretary of State’s 
office naming Dan Butler’ of Omaha for the office of 
Governor. Objections to the nomination have been filed by 
a Mr. Swallow represented by his attorney, Dale P. 
Stough. The objections raised are that no legal conven- 
tion was held by the progressive party in 1924; that it 
has no legally constituted state committee, and other 
allegations to the effect that the nomination is insufficient 
and illegal. 


We are unable to advise you until the Secretary of 
State passes upon the proposition whether or not this 
nomination will be held legal and whether or not the 
ballot will carry the name of the progressive candidate 
for governor. 


Your last question is difficult to answer. You inquire 
whether or not if there is no candidate for governor on 
the progressive ticket if the progressive party then loses 
its legal standing in the state. We have gone through 
the statutes and find very little on this question. We do 
find, however, that Section 2121, Compiled Statutes of 
Nebraska, 1922, provides that in order that the candidates 
of any political party may have their names appear on 
the primary ballot that such party must have polled at 
least one per cent of the votes cast in the state or any 
political subdivision thereof for the candidate for the 
respective office for which the nomination is to be made. 
This rather indicates that the party would lose its stand- 
ing unless it polled at least one per cent of the votes 
cast in the state. This matter, however, is not free 
from doubt and it might require a court decision. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 10, 1924. 
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ELECTION—MARKING BALLOTS. 
A mark should be placed opposite the name of a candidate which is 


written in if the elector wishes to vote for that candidate. 


Mr. M. Campbell, 

Atkinson, Nebraska, 

Dear Sir: : 
In answer to your letter of the 20th instant, I will 

say that in the case of Martin v. Miles reported in 46 Nebr. 

at page 772 thereof, the supreme court of this state held: 
“The provision of Section 20, Act of 1891 (“Australian Ballot 

Law”), for the expressing of the voter’s intention by a mark opposite 

the name of the candidate of his choice, is mandatory, and the man- 

ner thus prescribed is exclusive of all others; and such is the rule 


whether the names of candidates be printed on the ballot or written 
thereon by the voter.” 


he rule there laid down seems somewhat arbitrary, 
but until it is changed by the supreme court, this office is 
inclined to adhere to it. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
April 19. 1924. 


ELECTION—MEMBERS OF SCHOOL BOARD. 
Mr. A, D. Schrag, 
Davenport, Nebraska. 
Dear Sir: 

We understand that the Davenport school is a school 


organized under the provisions of Article VI of our school 
laws. 


Section 6339, Compiled Statutes, 1922, provides as 
follows: 
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“Notice of said caucus shall be given by the school officers by 
‘posting public notice. That in said district caucus the two candidates 
having the highest number of votes for EACH PLACE to be fillea 
upon the district school board shall be certified as caucus nominees 
and their names shall be placed upon the printed ballots for the 
ensuing election,” : 


To our minds this indicates that each vacancy upon 
the board is to be filled separately. For example, in some 
districts there might be a vacancy of one year, two years 
or three years, and in another some other number of years 
of one of these three classes. Evidently the intention of 
the legislature was that the places should be filled by 
candidates for each separate place named in the caucus 
who should run against each other for the place designated. 


We therefore believe that the plan numbered one in 
your letter of March 17th is the correct method of electing 
these members of the school board. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 19, 1923. 


ELECTION—MUNICIPAL BOND NOTICE. 


The notice of an election to vote municipal bonds should contain a 
statement of the amount to be issued, the purpose of the 
issue, the time they are to run and the rate of interest they 
are to bear, 


Hon. Geo. W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 
Dear Sir: 

In a letter written by J. E. Porter of Crawford, 
Nebraska, to Mr. Lawrence, he says that the city council 
of the City of Crawford recently submitted to the electors 
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of that city two propositions to borrow money, one for the 
purpose of constructing a system of water works, and one 
for the purpose of extending said system; that each of said 
propositions contained a statement of the amount of bonds 
to be issued, but neither of them contained a statement 
of the time for which the bonds were to run, or the rate of 
interest they were to bear. He inquires if the bonds will 
be registered, providing the council by resolution fixed the 
time for which the bonds shall run and the rate of interest 
they shall bear, and places both such matters within the 
statutory limitation imposed by law. 


In answer to his question, permit me to say that it 
would have been better to have the propositions submitted 
to the electors contain a statement of the time they are to 
run, and also the rate of interest they are to bear. 


Tn a similar case the Supreme Court of Montana has 
held in State ex rel Stanford v. School District No. 1 of 
Cascade Oounty et al, 38 Pac. 462: 


“Under Comp. St. Sec. 1950, as amended by Act of February 14, 
1898, providing that the school board may, on a majority vote, 
submit to the electors of the district whether it shall issue bonds 
for school-building purposes, and forbidding the issuance of bonds 
beyond a certain fixed sum, bearing interest not exceeding six per 
cent., and payable and redeemable at a certain time, a notice of elec- 
tion which does not state the rate of interest of the time when the 
bonds were to become payable and redeemable is insufficient, and the 
issuance of bonds pursuant to the election held thereunder should be 


restrained.” 


Inasmuch, however, as the propositions submitted did 
contain a statement of the amount of bonds to be issued, 
and both carried according to Mr. Porter’s statement by 
substantial majorities, T am of the opinion that you will 
be justified in registering these bonds provided you find 
the history correct in other respects, unless you are 
restrained from registering them by a court of competent 


jurisdiction. 
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In the case above cited, there is an intimation in 
the opinion that if the bonds had been registered and 
sold to innocent purchasers, they would have been held 
valid. 

Very truly. yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
July 13, 1923. 


ELECTIONS—MUNICIPAL—NOTICE, 


Mr. 8. R. Smith, 
Lndianola, Nebraska. 


Dear Sir: 


Section 4318, Compiled Statutes, 1922, fixes the first 
Tuesday in April of each year as the time for holding city 
and village elections. Inasmuch as the statute fixes the 
time for holding the election, it would seem that the public 
is charged with notice of the time of holding the election 
and the officers to be elected and that no notice is con- 
templated by the statute, as there seems to be no express 
provision requiring notice. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 2, 1923. 
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ELECTION—NOMINATING PETITIONS. 


Nominating petitions, at least impliedly, are required to be filed twenty 
days before election. Form of petitions discussed. Signers have 
a right to withdraw upon conditions stated. 


Mr. Lloyd H. Jordan, 
Attorney at Lae, 
Gordon, Nebraska. 


Dear Sir: 


Your letter of September 25th contains several in- 
quiries : 

1. How long before general election must a petition be filed 
nominating a person for county office? 


In an opinion dated October 6th, 1922, this depart- 
ment held that the statute did not expressly cover this 
situation. This opinion also held that twenty days was a 
reasonable time within which the nomination petition 
should be. filed before the general election. In that 
opinion, Sections 1948 and 1952, Compiled Statutes of 
Nebraska, 1922, referring to the preparation of a ballot, 
are referred to. 


It is evident that the officials should have sufficient 
time within which to prepare the ballot, and that all 
nominations should be made within a reasonable time prior 
thereto. Section 2098, Compiled Statutes of Nebraska, 
1922, does not expressly specify the time within which the 
petition shall be filed. Section: 2122, Compiled Statutes of 
Nebraska, 1922, provides that party committees may fill 
vacancies within twenty days before the election. Section 
2122 also refers to a twenty days’ limitation. 


Section 2118, Compiled Statutes of Nebraska; 1922, 
requires the declination of a nomination of fifteen days 
before the election. This is under the primary law, and 
inasmuch under the primary law, where nominated at the 
primary, a candidate has five days to accept the nomina- 
tion, we would be inclined to think that a twenty- days’ 
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limitation is implied referred to. It would therefore be 
our opinion that a petition for nomination would be filed 
not more than twenty days prior to the election. 

2. ‘You ask whether a nomination petition is fatally defective 
which fails to set out the business, residence, ete., of the signers. 
In this same question you ask whether ditto marks for the business 
and residence in some cases are sufficient. 


The case of Harris v. King, 109 N. W. 644, a South 
Dakota case holds that where the statute provides for a 
petition to be signed by twenty electors, that each elector 
shall attach to his signature his place of residence, business 
and postoffice address. A petition is insufficient when of 
the twenty-four persons who signed it only fifteen added to 
their signatures the places of residence. This indicates 
that the statutory requirements are more than directory 
and should be complied with. 


In the case of State v. Burnell, 110 N. W. 177, a 
Wisconsin case holds that the statute has been substan- 
tially compiled with even though ditto marks are used for 
the designation of business, residence, ete. 


8. You ask whether or not persons who have signed a nominating 
petition may withdraw their names from the nominating petition. 


We have not time to hunt up decisions on this point 
but there are decisions which hold that a person who signs 
a petition of this nature may withdraw his name from the 
petition at any time before it leaves the hands of the 
circulators presenting it at the place it should be filed. 
We believe that you will have no difficulty in finding 
authorities in support of this statement. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 30, 1924. 
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pes 


, ELECTIONS—NON-POLITICAL BALLOT. 


When a vacancy occurs in an office where a person nominated on a 
non-political county ticket, such vacancy may be filled by a peti- 
tion filed with the county clerk for at least ten per cent of the 
number of voters who voted for governor at the present generar 
election. There is no provision of statute for nominating a person 
to fill a vacancy upon a non-political ballot other than county 
offices. 


Mr. D. C. Norris, 

Clerk of the District Court, 
Brewster, Nebraska. 

Dear Sir: 


In reply to your recent inquiries you are informed as 
follows : 


First—If only one person has filed for the office of 
county judge, which is on the non-political ballot, and the 
voters at the primary write in the name of another person 
as candidate for such office, and such person does not 
receive at least ten per cent of the total vote cast for gover- 
nor in said county at the preceding general election, such 
person whose name has been written upon such non- 
political ballot is not elected as one of the candidates for 
such office. Section 2168, Compiled Statutes of Nebraska, 
1922, in part provides: 

“When at least two persons shall not file.an affidavit to have 
their names placed upon the primary ballot for the nomination of 
such position to be filled and the name of a person is written in ana 
voted for as a‘ candidate for any of such positions, who did not file 
as aforesaid as a candidate for such nomination, such person shall 
not be entitled to a certificate of nomination at such primary election 
nor have his name placed on the general election ballot unless he shall 
have received at least the second highest number of votes cast in such 
nomination and unless such a number of votes received shall be at 
least ten per cent of the total vote cast for governor in said county 
at the preceding general election.” 

Second—The person receiving the greatest number of 
votes at a primary election for any office upon any 
party ticket shall be the party candidate of such party at 
the general election. Each party can elect only one can- 
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didate for one office where there is only one person to be 
elected for such office. If the electors of such party write 
in the name of a person as candidate and such person 
whose name is written in would receive the highest num- 
ber of votes at such primary election, then such person 
would be such party’s candidate for such office at the 
general election. Section 2152, Compiled Statutes of Ne- 
braska, provides: 


“The person receiving the greatest number of votes at a primary 
as the candidate of a party for an office shall be the candidate or 
that party for such office, and his name as such candidate shall be 
placed on the official ballot at the following election.” 


Third—In reply to your third inquiry as to whether a 
candidate may be filed by petition on the non-political bal- 
lot for the office of county judge, you are informed that 
Section 2168, Compiled Statutes of Nebraska, 1922, in 
part provides: 


“If a vacancy shall occur as to any person duly nominated on a 
non-political county ticket, the same may be filled by petition filec 
with the county clerk for at least ten per cent of the number or 
voters who voted for governor at the preceding general election, ir 
such vacancy be as to a nominee for either county judge or county 
superintendent.” 


You will note that the above quoted part of the statute 
provides for the filling of a vacancy where a person has 
been nominated as a candidate for the office of county 
judge or county superintendent on the non-political county 
ticket. 


We are of the opinion that such provision of the 
statute does not provide for the nominating of a candidate 
for the office of either county judge or county superin- 
tendent where only one person has been nominated for such 
office and the person nominated is a candidate for such 
office, but that it only applies where a person has been 
nominated as one of the candidates for such office, and 
afterwards such a vacancy occurs to one of the persons 
duly nominated. 
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We know of no provision of the statute whereby a per- 
son may become a candidate upon the non-political ballot 
except as provided in Section 2168, above referred to. 


Very truly yours, 


O. 8. SPULLMAN, 
Attorney General. 


By LEE BASYE, 


Assistant Attorney General. 
May 14, 1924. 


ELECTION—OFFICERS OF BOARD. 


There should be three judges and two clerks of election appointed in 
voting precincts in which not more than one hundred votes were 
cast at the last general election and two additional judges and 
two additional clerks in each voting precinct in which more than 
one hundred votes were cast at the last general election. 


Miss Grace P. Johnston, 
Clerk, District Court, 
Osceola, Nebraska. 


Dear Madam: 


Your letter of the 10th instant addressed to Hon. 
Charles W. Pool, Secretary of State, has been referred by 
him to this department for answer. I note you say: 


“T will greatly appreciate having your opinion on Sections 1925 
and 1926 of the Compiled Statutes of Nebraska for 1922 (which sec- 
tions appear to me to be rather conflicting) in regard to appointment 
of the election boards—as to the number of judges and clerks on 
each the receiving and counting boards where there are the two 
boards; and the number of judges and clerks on the board, where 
only one board. I presume the number of boards in each precinct is 
established by whether or not 200 votes were cast in the last general 
election, as stated in Section 1925 and not 100 as stated in Section 
1926.” 


IT agree with you that the provisions of Sections 1925 
and 1926 do not appear to be in entire harmony. This 
being true, I suggest that there should be three judges and 
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two clerks appointed in each voting precinct in which not 
more than one hundred votes were cast at the last general 
election, and that in voting precincts in which more. than 
one hundred votes were cast at the last general election, 
there should be two additional judges and two additional 
clerks of election appointed, the appointment as regards 
political affiliations to be made in conformity with the 
provisions of Section 1926, Compiled Statutes. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 19, 1924. 


ELECTION—PARTY AFFILIATION. 


Statement by the voter of his party affiliation is required to entitle 
him to a ballot at the primary election. 


Rev. Edward A, Wilson, 
Shelton, Nebraska. 


Dear Sir: 


Your letter of April 8 states that you were called 
upon at the primary election to state your political affilia- 
tion when you called for a ballot. You state that it is 
your belief that the judges of the election had no right to 
require you to state your political affiliation, and that such 
requirement invades the right of the voter to cast his ballot 
in secret, ete. 


We would say that the statute requires the voters to 
call for the ballot of their political party when voting at a 
primary election. This requirement does not apply to 
general election. The purpose of the requirement at a 
primary election is upon the theory that the primary elec- 
tion is now the nominating machinery of the political 
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parties, which has superseded the old convention system. 
Many persons criticized the old convention method of 
nominations and the primary law was thereupon enacted. 
It is not, strictly speaking, an election but a nomination 
of candidates. If you do not affiliate with any one of 
the political parties it would seem that you would have no 
interest in who might be selected by any particular party. 
If you are interested in any particular political party the 
law gives you a right to vote at the primary of your party 
and to vote for a candidate for the nomination by that 
party for the various political offices. At the time the 
candidates are voted upon for the office you would of 
course have the right to vote for any person named upon 
the ballot, which includes candidates of all political parties, 
or if none of these candidates are satisfactory to you, you 
would have the right to write in the name of any candi- 
date for whom you desired to vote, placing opposite the 
written name your cross (X), thus indicating your choice 
for that office. 


We do not believe that any attack made through the 
courts would be successful in setting aside the provision 
of the primary law requiring the voter to call for the 
ballot of his political party. 


We believe that you must have had an erroneous im- 
pression of the purpose of the primary election for it is in 
no sense an election of candidates to office, but is a mere 
nomination process. Trusting that our explanation is fully 
satisfactory to you, we are, 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assisiant Attorney General. 
April 9, 1924. 
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ELECTION—POLICE MAGISTRATES. 


Police magistrates elected at city election. 


Mr. ‘A, L. Hutton, 
Hemingford, Nebraska. 
Dear Sir: 

We agree with you that there seems to be no statute 
pertaining especially to police magistrates in villages and 
which sets forth the procedure pertaining to the election of 
same. Under the circumstances therefore we feel that 
police magistrates in villages would be elected at the 
same time and under the same condition as those of cities 
in the second class. This would be in the spring election 
of 1924. We believe that filings could be made at any 
time before the ballots for the municipal election are 
printed, which should be at the time of the publication of 
the ballot not more than ten days nor less than five days 
before the election. 


Section 4411, Compiled Statutes of Nebraska, 1922, 
puts the office of police magistrates for villages upon the 
same basis as villages of the second class as to fees. We 
presume that it would be governed by the same provision 
of law as in cities of the second class. 


Very truly yours, 


0. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
March 28, 1924. 


ELECTION—PRIMARY BALLOT. 


In the preparation of ballots for the primary election, only the name 
of the candidate should appear on the party ballot under the 
designation of office for which such person is a candidate. The 
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arrangement of the ballot is within the discretion of the officers 
charged with the duty of preparing such ballot. 


Hon. W. H. McHugh, Jr., 
Election Commissioner, 
Omaha, Nebraska. 


Dear Sir? 


In reply to your favor of the 15th instant you are 
informed that the official ballot for the primary election 
should conform to the laws applicable to the preparation 
of official ballots for the general election. 


Section 2094, Compiled Statutes of Nebraska, 1922, 
provides : 


“The provisions of the statutes now in force in relation to the 
holding of elections, * * * shall apply to all primaries in so far as 
they are consistent with this article; the intent of this article being 
to place the primary elections under the regulation and protection of 
the laws now in force as to elections.” 


Chapter 70 of the Session Laws of 1923, page 207, 
which amends Section 2101, Compiled Statutes of Nebraska, 
1922, provides: 


“In the year 1924 and every four years thereafter the primary 
shall be held on the second Tuesday in April, at which time a prefer- 
ence vote for president and vice-president of the United States as 
provided for in this article shall be had.” 


Section 2104, Compiled Statutes of Nebraska, 1922, 
provides : 


“When candidates for offices of president and vice-president of 
the United States are to be nominated, every qualified elector of a 
political party subject to this article shall have opportunity to vote 
his preference, on his party nominating ballot, for his choice for one 
person to be the candidate of this political party for president, and 
one person to be the candidate of his political party for vice-president 
of the United States, either by writing the names of such persons in 
blank spaces to be left in said ballot for that purpose, or by marking 
with a cross opposite the printed names of the persons of his choice, 
as in the case of other nominations.” 
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lt would, therefore, be necessary to provide a place 
on the official primary ballot for a preferential vote for 
president, and also a separate place for preferential vote for 
vice-president on each of the several party primary ballots. 


Section 2130, Compiled Statutes of Nebraska, 1922, 
provides that the method of voting at primary elections 
shall be by ballot: 


“The official primary ballot shall be printed substantially as 1s 
required by law for official ballots used at November elections, excepr 
that names of candidates where there are more than one candidate for 
the same office shall be rotated and not placed alphabetically, bur 
according to the following plan: The form shall be set up with the 
names in the order in which they are placed on the sample ballot pre- 
pared by the county clerk. In printing the tickets for the various 
election districts the position of the names shall be changed in eacn 
office division for each election district. In making the changes of 
position the printer shall take the line of type at the head of suen 
office division and place it at the bottom of that division, shoving 
up the column so that the name that was second before the change 
shall be first after the change.” 


In view of this provision of the law the names of all 
candidates for any office should be placed in one group 
and the names rotated in the manner above provided. The 
several candidates for delegates to the national convention 
on the party ballot should be placed in one group and the 
names rotated as provided for in the same manner as 
candidates for other offices. 


Section 1942, Compiled Statutes of Nebraska, 1922, 
provides: 

“Every ballot shall contain the name of every candidate whose 
nemination for any office specified in the ballot has been certified or 
filed according to the provisions of the chapter, and no other names, 


and the name of no candidate shall appear on the ballot more than 
once.” 


‘We are of the opinion that only the name of the 
candidate should appear on the ballot and that his address 
should not be placed thereon. As a general principle of 
law, nothing should be placed upon the ballot which 
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would make an advantage or disadvantage to any of the 
several candidates. 


In regard to the selection of a national committeeman 
and a national committeewoman for the republican party, 
I note what you say concerning the failure of the republi- 
can national convention to make a provision for the 
election of a national committeewoman. This statement 
by you is correct in so far as I am able to learn, but 
inasmuch as the republican party has heretofore selected 
a national committeewoman, and Mrs. Penny was permitted 
to file as a candidate for national committeewoman, and 
the Secretary of State having certified to you her name as 
a delegate for national committeewoman upon the republi- 
can ticket, it is our opinion that you should place her 
name upon the official primary ballot under the heading of 
delegate for national committeewoman. 


In reply to your inquiry concerning the arrangement 
of the ballot, you are informed that in the case of Woods 
«. State, 44 Neb. 430, the supreme court held that the 
arrangement of the ballot was within the discretion of the 
officer charged with the duty of preparing the ballot and 
such discretion would not be interfered with so long as — 
the provisions of law had been complied with, and you are 
at liberty to arrange the ballot in such manner as is 
convenient, provided you follow the provisions of the 
statute for the placing thereon of the names of the several 
candidates. 

Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 17, 1924. 


380 REPORT OF THE ATTORNEY GENERAL 


ELECTION—REFUSAL OF CERTIFICATE. 


A certificate of election may be refused where the office was not 
designated on the ballot as one to be filled and there was no 
general voting on the proposition. 


Mr. C. R. Stasenka, 
Attorney at Law, 
Franklin, Nebraska. 


Dear Sir: 


You state there was no county surveyor elected in 
your county in 1922, and that this office was not desig- 
nated on the ballot to be filled at the last general election, 
and that voters to the number of six or seven wrote the 
name of a person in for this office, and this person is 
now asking for a certificate of election. 


We presume there was a sufficient number of votes 
to indicate that there was no general voting at this election 
for this office. If this is true, the case of State ex rel 
Fitch v. McFarland, 98 Neb. 854, would probably govern 
in its holding that such a situation does not constitute a 
general election at which the voters voted generally to fill 
the office, and therefore there was no election. This 
seems to be the proper conclusion in this case. 


In addition to that case, the case of State ex ret. 
Oleson v. Minor, 105 Neb. 228, held that an election to fill 
a vacancy cannot be held unless the candidate be nomi- 
nated by the primary in time for the general election. 
While this decision pertains to a non-partisan office, it 
would seem that the legislature provides machinery for 
the election of candidates at the primary. It is probable 
that the supreme court would hold this applicable to the 
office now under consideration. In any event the matter 
is so uncertain that we would say that no certificate of 
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election should be granted unless so ordered by the court. 
In our opinion the court Would not order the certificate 
under the circumstances. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
November 24, 1924. 


ELECTIONS—SCHOOL. 


School districts within a city or village, having a population of over 
1,000 inhabitants is a corporate entity and the school election is a 
separate election from the election of such city or village, and all 
expenses connected with such election should be borne by the 
school district. 


Mr. Edgar M. Martin, President, 
Board of Education, 
Alliance, Nebraska. 


Dear Sir: 


We are in receipt of your favor of the 17th instant 
stating that the City of Alliance is a city of the first class 
having more than 5,000 and less than 40,000 inhabitants, 
and the City of Alliance is under, the city manager form 
of government, and does not hold an annual city election, 
and the school district of Alliance, Box Butte County, 
Nebraska, is required to elect two members to the board 
of education of such school district. You inquire if the 
expense of holding an election for the purpose of electing 
members of the school board for such school district should 
be borne by the city or by the school district. 


In reply we direct your attention to Section 6582 
.of the Compiled Statutes of 1922, which provides that 
the territory embraced within the corporate limits of 
each incorporated city or village having more than 1,000 
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inhabitants, and the territory included or attached to such 
school district for school purposes shall be known as the 
school district of such city, and shall be a body corporate 
with all the powers and privileges of a corporation for 
public purposes. 


Section 6584 provides that the board of education of 
such school district shall consist of six members to be 
elected for three years, the terms of two members expiring 
annually, at which time their successors shall be elected, 
and further provides: 


“That nominations of candidates for members of the board or 
education shall be chosen at the primaries at the same time and in 
the same manner as candidates are chosen for members of the city 
commission and no filing fee shall be required of such candidates.” 


Section 6585 provides that the ballots for the election, 
of members of the board of education shall be deposited in 
boxes especially prepared for that purpose, and be received 
and returns made by the regular election board, ‘The 
returns for the election of members shall be canvassed in 
the same manner, as provided for in the case of city 
officers. 


Section 6587 provides for the time of the regular meet- 
ings of such board. 


Section 6588 provides that the board shall have power 
to select their own officers, make their own rules and 
regulations subject to the provisions of law. 


Section 6594 provides that the city treasurer shall 
be the ex-officio treasurer of the school district, and pro- 
vides that he shall give bond payable to the county in such 
sum as may be fixed by the board of education. 


It is our opinion that according to the provisions of 
Article 25, Compiled Statutes of 1922, and especially those 
above referred to, that the school district within a city or 
village having a population of over 1,000 inhabitants is a. 
corporate entity separate and apart from the corporate 
entity of such village, and that the regular election held; 
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‘for electing members of the school board or for other pur- 
poses pertaining to such school district is a separate elec- 
tion from such city or village election, notwithstanding that 
both elections may be held at the same time and conducted 
by the same election board, and the regular election board 
of such village or city is ex-officio the election board for 
such school district, and it is the duty of the election 
board of such city or village, as the ex-officio election 
board of such school district, to call, conduct and canvass 
the returns of such school election. 


It is the duty of the city clerk to call the election in 
the same manner as a regular city election. 


We are further of the opinion that all expense inci- 
dental to the cost of conducting such school election should 
be paid out of funds belonging to the school district. 
Where the. regular election of the school district is held 
with the regular election of such city then the extra 
expense made by reason of the printing of ballots, and 
such other incidental expense, as would accrue for the 
purpose of conducting such school election should be borne 
by the school district, but where the election is held for 
the sole purpose of electing members of, the board of educa- 
tion of such school district, then the total expense con- 
nected therewith should be borne by such school district. 


Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March’ 21, 1924. 
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ELECTION—SCHOOL DISTRICT ELECTORS. 


The grandmother of orphan children with whom they live and from 
whom they receive their support stand “in loco parentis” to such 
children and is entitled to vote at a school election although 
having no children of her own of school age and no property 
assessed in the district. 


H. T. Dobbins, Editor, 
State Journal, 
Lincoln, Nebraska. 
Dear Sir: 

You refer to the grandmother of five orphan children 
of school age, who is the sole support of said children, and 
who for seven years by her labor, has been supporting and 
educating them. You state that said children live in her 
liome, which is their only home, and that she has been and 
is caring for them with deep devotion and in every way as 
if they were her own children, and inquire if she can 
vote at a school election, assuming she has no property 
subject to assessment in the district. 


In reply to your’ question will state that in my 
opinion there are five reasons why this noble and devoted 
grandparent can vote at such an election, each child so 
cared for by her being an ample and sufficient reason. 


Section 6271, Compiled Statutes of Nebraska for 1922, 
provides: 


“Every citizen of the United States, male or female, who has 
resided in the district forty days and is twenty-one years old and who 
owns real property or personal property that was assessed in the 
district in his or her name at the last annual assessment, or who has 
children of school age residing in the district, shall be entitled to 
vote at any district meeting or school election held in any district, 
village or city.” 


Said statute does not say “children. of his or her own,” 
but any person having children residing in the district. 
These children reside in the district. She has them with 
her in her home, and her relation to them is such that the 
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law deems her “in loco parentis” or in the place of the 
parent or instead of a parent, charged factiously, with a 
parent’s rights, duties and responsibilities. 


Mizner v. School Dist., 2 Nebr. (Unof.) 238. 

Capek v. Kroptik, 129 Il. 509; 21 N. E. 836. 

Black’s Law Dictionary—4 Words and Phrases 3477. 
1 Bouvier 1001. 


Although apparently we have no decision in this 
state on this exact question of franchise, it is my opinion 
that the court would hold that so long as said grand- 
pavent remains in such relation to said children or any 
of them of school age, she is entitled to vote at the school 
election. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
June 22, 1923. 


ELECTION—SCHOOL ELECTOR DEFINED. 


Our court holding that the provisions of the constitution defining an 
elector does not apply to school district elections, and Sections 
6271 to 6273 being special provisions requiring the elector to have 
property assessed or children of school age in the district, these 
sections prevail against the general Section 1893 of the Compiled 
Statutes of Nebraska for 1922. 


Hon. W. H. O'Gara, 
Laurel, Nebraska. 


Dear Mr. O’Gara: 


Your letter requesting statement on qualifications of 
voters at school elections just received. Replying thereto 
permit me to call your attention to the holding of our 
supreme court in the case of State ex rel Crosby v. W. W. 
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Cones, 15 Nebr. 444, wherein the court in speaking of the 
qualifications of electors set forth in the Constitution said: 


“An examination of the constitution will convince anyone that the 
provisions in regard to elections were not intended to apply to school 
districts.” 


On a similar question the supreme court of Kansas 
held the same in Wheeler v. Brady, 15 Kans. 26, and the 
supreme court of Massachusetts held likewise in “Opinions 
of the Judges,” 115 Mass. 602. Our own court cited the 
Cones case decision in the opinion of Olive v. School Dis- 
trict, 125 N. W. 141. 


In view of the above holdings, IT cannot ignore and will 
not advise others to ignore the plain provisions of Sections 
6271, 6272 and 6273, Compiled Statutes of Nebraska, 1922, 
which provide as follows: 


“QUALIFICATIONS OF VOTERS. Every citizen of the United 
States, male or female, who has resided in the district forty days an‘ 
is twenty-one years old and who owns real property or personal 
property that was assessed in the district in his or her name at the 
last annual assessment, or who has children of school age residing in 
the district shall be entitled to vote at any district meeting or 
school election held in any district, village or city: Provided, all 
electors at school elections held in cities where registration of voters 
is required shall comply with the provisions of such registration law 
before they shall be entitled to vote.” | 


“CHALLENGE—OATH. If any person offering to vote at a 
school district meeting shall be challenged as unqualified by any legal 
voter in such district, the chairman presiding at such meeting shall 
declare to the person challenged the qualifications of a voter, and if 
such person shall state that he or she is qualified, and the challenge 
shall not be withdrawn, the said chairman shall administer to him 
or her an oath in substance as follows: “You do solemnly swear (or 
affirm) that you are twenty-one years of age, that you resided in 
this school district for forty days last past, that you own real prop- 
-erty in the district or personal property which was assessed in your 
name at the last assessment or-have children of school age residing 
in the district, so help you God.’ Every person taking such oath 
shall be permitted to vote on all questions proposed at such 
meeting.” 


“PERJURY. If any person so challenged shall refuse to take 
such oath his or her vote shall be rejected, and any person who shall 
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wilfully take a false oath, or make a false affirmation under the 
provisions of the proceeding section, shall be deemed guilty of perjury 
and be punished accordingly.” 

If it be suggested that the Nineteenth Amendment to 
the Federal Constitution effects the question, let me sug- 
gest that it provides that the right of citizens of the 
United States to vote shall not be denied or abridged on 
account of sex. 

Section 6271 does not deny or abridge the right of 
either sex, as is plainly seen from the first few lines of 
same, and it surely does not present a case of taxation 
without *epresentation. 


T am mindfui of the wording of Section 1893, Com: 
piled Statutes for 1922, but that section appears to be more 
general in its terms and follows the provisions of the 
Constitution, while Sections 6271, 6272 and 6273 are 
special statutes applicable merely to school districts. Men 
may justly differ as te whether there is a conflict between 
the general provisions in Section 1893, and the special 
provisions of Sections 6271, 6272 and 6273, but since the 
provisions of the latter sections are specific and not 
general, and are presumed to be constitutional, it is my 
opinion that ordinary caution should cause us to respect 
such sections unless and until our court reverses its 
position in the case of State ex rel Crosby v. Cones. 


I am glad to set forth our reasons for the holding of 
this department, although you had been informed as to 
what our decision was, and while I appreciate your state- 
ment when you say: “I know your opinion on this matter, 
which any thinking man must agree with,” still I can see 
how men may honestly differ on this subject. The wisdom 
of the statutes is a matter for the legislature. We are 
simply giving our honest opinion in view of the law as it 
stands, and the guide posts in the form of court decisions. 


Yours respectfully, 


O. 8. SPILLMAN, 
Attorney General. 
March 31, 1924. 
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ELECTION—SCHOOL BALLOTS. 
There is no provision for the adoption of a party circle in schoo! 
elections. 
Mr. T. Hall, 
Tobias, Nebraska, 


Dear Sir: 


{fn reply to your favor of the 5th instant wherein 
you inquired concerning the enclosed ballot, you are 
informed that Section 6339, Compiled Statutes, 1922, 
provides in part: 

“That in any such school district containing within its boundaries 
an incorporated village, the members of such school district shall be 
elected at the regular village election of such village, upon a separate 
ballot by the qualified voters of such school district, as defined in this 
chapter. * * * In such school districts a district caucus of all the 
qualified school electors shall be held at least two weeks before the 
election. Notice of said caucus shall be given by the school officers 
by posting public notice.” 

There is no provision whatsoever for the adoption of a 
party circle in school elections, and it is our opinion that 
where voters voted only in the party circle in the recent 
election in your school district those ballots should not 
have been counted. The ballot should have contained only 
the names of the persons nominated at the caucus and 
had a blank line or two following that for space to write 
in the name of any one a voter desired to. If any one 
desired to become a candidate for the school board after 
the time expired for the caucus, such a person should 
have been nominated by petition in order to have his 
name placed upon the ballot, and after his name on 
the ballot should have been printed the words “by peti- 
tion.’ No other votes should have been counted by the 
election officers. 

Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
April 24, 1923. Assistant Attorney General. 
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ELECTIONS—SCHOOL CAUCUS NOMINEES. 


At a caucus in a school district, which contains a village, the two 
candidates having the highest number of votes for each office to 
be filled at the general election shall be certified as the caucus 
nominees for such office. 


Mr. 8. K. Logan, 
Blue Hill, Nebraska. 


Dear Sir: 


In reply to your favor of the 13th instant wherein 
you enclosed copy of your favor of March 20th to Hon. 
John M. Matzen, Superintendent of Public Instruction, and 
inquiring, if at a caucus held for the purpose of nominating 
candidates for members of the board of education at the 
regular village election where a motion was made at the 
caucus that a formal ballot be taken and those that 
receive a majority of all votes cast to be declared the nomi- 
nees, and where the result showed that three of the persons: 
voted for received a majority vote and there should be 
four candidates nominated, would it be necessary to take 
a further vote, or if the person receiving the next highest 
number of votes should be considered the candidate: 

You are informed that Section 6339, Compiled Stat- 
utes, 1922, among other things, provides: 


“That in said district caucus the two candidates having the 
highest number of votes for each place to be filled upon the schoor 
district board shall be certified as caucus nominees and their names 
shall be placed upon the printed ballot at the ensuing election.” 


From the statement of facts given in your letter it 
shows that a motion was made and carried that “those 
who receive a majority of all votes cast shall be declared 
the nominees.” By adopting this rule for the nomination 
of your candidates I believe it was proper, where the 
results of the formal ballot taken showed that only three 
persons received a majority of the votes, that a second 
vote should have been taken for the nominating of the 
fourth candidate and that that procedure was not contrary 
to that part of the statutes above quoted. 
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It is our opinion that the statutes refer to the highest 
vote at the caucus and not the highest number of votes upon 
any particular ballot taken during the course of nominating 


several candidates. 
Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 17, 1923. 


ELECTION—VACANCY DISTRICT JUDGE. 


Where there is a vacancy as to one of the candidates for district 
judge the statute provides no means for filling the vacancy after 
the primary but a blank space may be left and names may be 
written in. 


Hon. Charles W. Pool, 
Secretary of State, 
State House, 

Lincoln, Nebraska. 
Dear Sir: 

You state that a vacancy exists in, the office of District 
Judge in one of the judicial districts of this state. Candi- 
dates for this office were nominated at the non-political 
primary. The vacancy has occurred since the primary 
election. 


You inquire whether or not there is any statutory 
means provided for filling the vacancy on the ballot where 
there is now but one candidate for the judicial office. 


Section 2166, Compiled Statutes of Nebraska for 1922 
makes provision for the nomination of district judges at 
the primary. The statutes have no express provision for 
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filling a vacancy in this office. Section 2168 as amended, 
provides that, in case of a vacancy in a county non-political 
office, that the vacancy may be filled by petition filed 
with the county clerk by at least ten per cent of the 
number of voters, who voted for governor at the preceding 
general election, if such vacancy be as to a nominee for 
either county judge or superintendent. This does not 
extend to the office of district judge or judge of the 
supreme court. 


This question was in a measure decided by the supreme 
court in the case entitled, State ex rel Olsen v. Minor, 105 
Nebraska 228, wherein it was held: “The legislature having 
provided that candidates for the office of judge of supreme 
court, shall have their petition for nomination filed at 
least thirty days prior to the primary election and having 
made no provision for the nomination of candidates for 
that office after the expiration of such thirty-day period, 
the court is withowt authority to supply that which the 
legislature did not see fit to supply. 


In this same case it was held that mandamus will nov 
lie to compel a ministerial officer to place upon the official 
non-partisan judiciary ballot blank spaces, so the electors 
might write in the names of candidates for this office. 
That point is distinguishable from the case under con- 
sideration for the reason that the court held that no 
election to fill that vacancy in the office was in order. 
In the case under consideration, there is to be an election 
to fill the office with the provision for one name to 
appear on the ballot and with no provision to supply the 
vacancy left by the removal of the name of the other can- 
didate. 


It is thevefore our opinion that there is no authority 
for placing the name of another candidate upon the ballot 
for the office of district judge, but the ballot should have 
a blank space and line left for the voters to write in the 
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name of any person for whom they might desire to vote 
for the office. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 23, 1924. 


ELECTION—VILLAGE OFFICERS. 


Village officers may be nominated, prior to ten days period before 
election. 


Mr, A. D. Felder, 
Chairman, Village Board, 
Lawrel, Nebraska. 

Dear Sir: 

Section 2098, Compiled Statutes of Nebraska, 1922, 
requires that there be signatures to one-fourth of the total 
number of voters where there is a nomination by petition 
for an office to be filled by the electors of a village. 

The priinary law as to selection of candidates does. 
not apply to villages. The statute does not expressly 
provide how long prior to the election the nominations 
must be made for village officers, inasmuch as there is no 
time fixed, that nominations might be made in the manner 
provided by law any time before the final preparation of 
the official ballot within the time provided by law. 


~ 


Section 1952 provides for publication of the official 
ballot not more than ten and not less than three days 
before the election day. This would indicate that the 
official ballot must be prepared and ready for publica- 
tion within that period of time. Another section provides 
that the ballot shall be printed and in the hands of the 
county clerk or municipal clerk five days before election. 
Under these circumstances it would seem to us that nomi- 
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nations might be made by petition or otherwise any time 
before the officia} ballot is required to be published, which 
would be not longer than ten days before the election. 
This would probably require candidates to be nominated 
not later than the 11th day prior to the election so as to 
allow the full ten days for publication. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 18, 1924. 


ELECTORS—RESIDENCE REQUIRED. 


A person must reside in this state six months in order to be an 
elector. The residence of a child is presumed to be where his 
parents reside. 


Mr. Angus P. Thorne, 
Superintendent, 

Department of Public Charities, 
Bridgeport, Connecticut. 


Dear Sir: 


In answer to your letter of inquiry of the 23rd ultimo 
I will say that the statutes of Nebraska provide: 

“Any person becoming chargeable as a pauper in this state, 
shall be chargeable as such pauper in the county in which he or she 
resided at the commencement of the thirty days immediately preceding 
such person becoming so chargeable.” (Section 5150, Compiled Statutes 
of Nebraska, 1922 Ed.) 


I find no provision of statute making any distinction 
between citizens and aliens so far as the poor law settIe- 
ment is concerned. 


A person must reside in this state six months in order 
to become an elector thereof. He loses his residence in the 
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state if he removes therefrom with intent to remain away. 
The residence of a child is presumed to be where the 
residence of his parents is. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
By GEO W. AYRES, 
Assistant Attorney General. 
May 7, 1924. 


ESTATES. 


Foreign wills may be filed in this state where proven in a sister 
state. 


Mr. Earnest C. Kramer, 
Altorney at Law, 
Leask Building, 

Santa Cruz, Califorma. 


Dear Sir: 


Section 1262, Compiled Statutes of Nebraska, 1922, 
provides that when wills foreign to this state shall have 
been duly proved and allowed in any foreign state, may be 
allowed, filed and recorded in the county court of any 
couaty in which the testator shall have real and personal 
estate on which such will may operate. The sections fol- 
lowing provide what action shall be taken. They provide 
that a copy of the will and probate duly authenticated, 
shall be prcduced by the executor or other person inter- 
ested, and produced in the county court of the county 
where the property is located and such court shall appoint 
a time and place of hearing, and notice shall be given in 
the same manner as in case of an original will presented 
for probate. Other proceedings are provided for in the 
event that more than two years have elapsed since the 
death of the testator, including notice by publication. Upon 
the hearing of the case, if the court finds the instrument 
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ought to be allowed and probated, the copy is ordered filed 
and recorded and it then has the same force aud effect as 
originally proved and allowed in this state. Sections 
referred to indicate that the executor of the will may 
present same to the county court. 


Inasmuch as the real estate belongs to the heirs, sub- 
ject to the possibility that it might need to be sold to pay 
debts, it would seem that the matter should go through 
the probate court in order that the title might show that 
notice to creditors was given and the estate settled so that 
the land might not be subject to attachment. 


Section 1432, Compiled Statutes of Nebraska, 1922, pro- 
vides that when an executor or administrator appointed 
in another state on the estate of the person dying out of 
this state, and when no executor or administrator is ap- 
pointed in this state, that the foreign executor or adminis- 
trator may file an authenticated copy of his appointment 
in the district court in any county in which there may 
be any real estate of the deceased. 


Section 1424, Compiled Statutes of Nebraska, 1922, pro- 
vides that upon filing said copy, executor may be licensed 
by the same court to sell real estate for the payment of 
debts or legacies, and charges of administration. 

Other sections provide procedure relative to distribu- 
tion of proceeds of sale, ete. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 2, 1924. 
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EXECUTIVE STATE OFFICERS—COMPENSATION. 


The legislature having fixed by appropriation in 1921, the salaries 
of the several executive state officers of the amounts named in 
Section 3 of Article XVII of the State Constitution, had no 
power to change such amounts at its next session. 


Hon. EH. A. Smith, 
Chairman of Committee on Salaries and Fees, 
Lincoln, Nebraska. 


Dear Sir: 


You inquire whether the Legislature has power at this 
time to change the salaries to be paid the Governor and 
other state officers mentioned in Article IV of the Con- 
stitution. 


In answer to your question I will say that in my 
opinion it does not have such power. Section 25 of Article 
IV of the Constitution provides that the officers mentioned 
in the article: 

“Shall receive such salaries as may be provided by law, but 


the salary of no officer shall be changed more than once in eight 
years.” 


Section 8 of Article XVII of the Constitution fixed, 
“gntil otherwise provided by law,” the salary of the Gover- 
nor at $7,500 and the salary of each of the other executive 
state officers except Lieutenant Governor at $5,000 per 
annum. The Legislature of 1921 appropriated for the 
payment of the salaries of such officers the amounts pro- 
vided for under Section 3 of Article XVII of the Constitu- 
tion. This amounted to a fixing of the salary by the Leg- 
islature, if the view be taken that it had not already been 
fixed for a period of eight years by the Constitution itself. 


In the case of U. 8. v. Mitchell, reported in 109 U. 8S. 
Reporter, at page 146 thereof, it was held that an appro- 
priation of a certain sum to pay the salary of an officer 
for the biennium fixed the salary at the amount appropri- 
ated. Such has been, so far as I know, the uniform 
holding: in this state in cases where the salary is not 
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definitely fixed by the Constitution itself. It follows that 
the salaries as they now exist are not subject to change 
by the Legislature at this time and will not be subject to 
such change for the ensuing six years. This is true whether 
we regard them as fixed by the Constitution or by legisla- 
tive enactment. 

Respectfully yours, © 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
January 20, 1928. 


EXTRADITION—COSTS. 


Where in an extradition case the agent of the state sent to return 
the party extradited to this state fails without fault on his part 
to find the accused and return him to the state, he is entitled 
to be paid for reasonable expenses incurred in making the trip. 


Hon. P. B. Weaver, 
Falls City, Nebraska. ° 


Dear Sir: 


In answer to your letter of recent date in re costs 
incurred in an unsuccessful attempt to extradite one John 
Doe, who had fled to the State of Texas, I will say in my 
opinion the sheriff, who it seems was appointed by the 
Governor to receive the accused and return him to Ne- 
braska is entitled to be paid his reasonable expenses in- 
curred in making the trip, although he did not succeed in 
accomplishing his purpose. 


The statute provides: 


“The governor of this state may in any case authorized by the 
Constitution: and laws of the United States, appoint agents to demand 
of the executive authority of any foreign government any fugitive 
from justice charged with treason or felony, and the accounts of the 
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agents appointed must be audited by the county board of the county 
in which the crime was committed, and paid out of the county funds.” 


And it does not appear from your letter that the 
sheriff was at all to blame for the accused forfeiting his 
bond. 

Very truly yours, 


0. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
December 12, 1924. 


FELONIES—SENTENCE FOR ONE CONVICTED 
. ON SECOND OFFENSE. 


The law does not contemplate that anyone upon his second conviction 
of a felony shall be sent to the state reformatory. 


Mr. A. W. Miller, 
Superintendent, 

State Reformatory for Men, 
Lincoln, Nebraska. 


Dear Sir: 


Under date of April 19, you say: 


“A 19-year-old lad who was sent to our State Industrial Schoor 
at Kearney for incorrigibility and later served out a two-year 
sentence for auto theft in this institution has just been sentenced 
by the judge down in Seward county to another term in this institu- 
tion and we.wisk you to advise us if we should receive this young 
man into this institution again as an inmate.” 


In answer to your question I will say that in my 
opinion the law does not contemplate that anyone on his 
second conviction of a felony shall be sent to the state 
reformatory. 


Section 7021. provides for the sending of- offenders 
under the age of thirty years upon their first conviction 
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of a felony to the state reformatory. By implication I think 
this forbids the sentencing of anyone to the state reforma- 
tory upon a second conviction of a felony. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
April 23, 1924. 


FELONY—COSTS. 


Where felony cases have been brought by the county attorney, and 
it afterwards developed that the offenses were committed outside 
of the county in which brought, the costs are properly and legally 
allowed by the county board of the county in which the. prosecu- 
tions were instituted. 

Hon. P. B. Weaver, 

Falls City, Nebraska. 

Dear Sir: 

You say: 

; “During the past year felony cases have been brought by the 
county aitorney on three different occasions and upon arraignment in 
the district court it developed that the alleged offense was committed 
outside of Richardson county. The county has been paying -he cost 
bill in these cases as filed by the clerk of the district court and in one 
case extradition outside of the state. I was just wondering whether 
the costs in such a case are properly and legally allowed by the 
county board.” : 

In answer to your question, I will say that costs in 
such a case may be properly and legally allowed by the 
county board. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
December 12, 1924. 


400 REPORT OF THE ATTORNEY GENERAL 


FINES—COLLECTION. 


One whe has been fined in a misdemeanor case may be imprisoned if 
he neglects or refuses to pay the fine. 


Mr. Sidney T. Frum, 
Attorney at Law, 
Dakota City, Nebraska. 


Dear Sir: 
You say: 


“In the iatter part of 1923, I prosecuted one P. G, Fuchser im 
justice court in this county on three counts for liquor law violations. 
He was found guilty on all three counts and fines aggregatinp 
$215.00 and cosis were assessed against him. He appealed to the 
district court and I moved to dismiss his appeal in each case or 
account of a defective bond, which motion was sustained and the 
appeals dismissed. No appeal has ever been taken from the action 
of the district court in dismissing his appeals. 


“What procedure should I take to enforce collection of these fines 
and costs’? The man resides in another county and has plenty or 
property in the county of his residence. Should the sheriff go and 
get him and place him in jail until the fines and costs are paid ox 
are we compelled to rely on an execution to enforce payment of these 
fines?” 

In answer to your question I will say that if the 
defendant does not pay he can be incarcerated in the 
county jail. I am of the opinion, however, that an effort 
should’ be made to collect, by execution, the amount of the 
fines. 


“In- all cases of misdemeanor in which courts or magistrates shall 
have power to fine any offender, and shall render judgment for such 
fie, it shall be lawful to issue executions for the same, wiih the 
costs taxed against said offender, to be levied on the goods ane 
chattels of any such offender, and, for want of the same, upon the 
body of said offender, who shall thereupon be committed to the jajil 
of the proper county until said fine and costs be paid or secured 
to be paid, or the offender be otherwise discharged according to law.” 
(Section 10198, C. S. 1922 edition.) 


“Executions for fines and costs of prosecution and on recog- 
nizances taken in pursuance of the preceding section, may be issueé 
into any ceunty in this state. (Section 10205, C. S. 1922 edition.) 
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“In every case, whenever it is desirable to obtain execution to be 
issued to another county, or against the lands cr real estate of any 
person against whom a judgment for fine or costs has been renderea 
by a magistrate, the magistrate may file with the clerk of the district 
court of the ccunty wherein such magistrate holds his office, a~ 
transscript cf the judgment and proceedings in the cause, whereupon 
such clerk shall enter the cause upon the proper docket for execu- 
tion to be forthwith issued thereon by such clerk, and served in alt 
respects as though the judgment had been rendered in the district 
court of such county.” (Section 10207, C. S. 1922 edition.; 


“When the «listimet ccurt assesses a fine in a misdemeanor case, 
it may, in its diseretion, order the defendant to vemuin in the county 
jail until the fine and costs are satisfied. If no such order is made, 
the clerk bas wathovity to issue an execution commanding the sheriff 
to collect the fine and costs by a lewy upon and a sale of defendant's 
goods and chattels, sud, for want thereof, to levy upon defendant's 
body and commit him to the county jail, there to remain until the 
fine and costs shall be paid, secure:! to be paid, or otherwise dis- 
charged avcording to law.” (Luther v. State, 85 Nebr. 674.) 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
May 10, 1925. 


FIREWORKS. 


Beth the State and a municipality may legislate upon the subject of 
fireworks. 


Mr. Harry Johnson, 
Friend, Nebraska. 
Dear Sir: 

You ask for a reference to the law regarding the sale 
of fireworks. The section of the statute pertaining to this 
matter is Section 9831, Compiled Statuies of Nebraska, 
1922, which prohibits the sale or keeping for sale of fire 
crackers more than five inches in length and more than 
three-fourths of an inch in diameter, or any toy revolvers 
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for shooting blank cartridges, or blank cartridges for toy 
revolvers, and provides a fine of $100 or imprisonment of 
thirty days in the county jail. 


You next inquire whether the city council may restrict 
a dealer from selling fireworks so long as the articles sold 
come within the specifications of the state law. Answering 
the last inquiry we know of no reason why a city or 
village may not pass a valid ordinance restricting the sale 
of fireworks within the village as to time and character 
of the fireworks to be sold. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
‘une 20, 1924. 


FOODS—MISBRANDING, 


The law prohibiting misbranding of food packages does not prohibit 
the placing therein of advertising matter in the form of a coupcn 
exchangeable for certain articles where such coupon has no appre- 
ciable weight or bulk, and does not affect the healthfulness of the 
food within the package. 


Hon. Grant Shumicay, 
Deputy Secretary, 
Department of Agriculture, 
Lincoln, Nebraska. 

Dear Sir: 

You inquire whether the placing of coupons within 
the wrapper of loaves of bread constitutes a violation of 
the statute. 

In answer to your question, I will say that in the 
opinion of this department it does not provided no element 
of chance enters into the use of the coupon. 
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Some years ago the supreme court of this state held 
that aie 


“The Pure Food Act (Rev. St. 1918, Sec. 2537), prohibiting the 
misbranding of food packages, does not prohibit placing in a food 
package ailvertising matter in the form of a coupon exchangeable for 
certain erticles and which has no appreciable weight and dees not 
affect the heaithfulness of the food within the package; there being no 
reasonable distinction between a coupon of that nature and other 
advertising matter which may not improperly be placed in foo 
packages.” (DeKlotz v. Hyers, 155 N. W. 240.) 


At that time the statute merely forbade placing im 
such packages any gifts, premiums or prizes. In 1921 the 
statute was amended, so as to, forbid placing in a food 
package any gift, premium or prize, or articles other 
than the food purported to be contained, 


We are of the opinion, however, that the amendment 
- Was not intended to have and does not have the effect ot 
making it unlawful to place in a food package a small 
slip of paper containing advertising matter where such 
paper has not appreciable weight or bulk, and does nou 
affect the healthfulness of the food within the package, 
and according to. the decision of the court above set forth 
no distinction can be made between advertising matter mi 
the form of a coupon’and other advertising matter of like 
form and weight. 

Very truly yours, 

O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
May 4, 1923. 
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GOVERNOR—REQUEST FOR ASSISTANCE IN OB- 
TAINING COMPETENT EVIDENCE IN 
OIL INQUIRY. 
To His Excellency, 
Charles W. Bryan, 
Governor. 
Sir: 

Your letter of last evening was handed to me just 
before I was obliged to take the train for Omaha. to attend 
a conference on the subject of evidence in connection with 
the oil question in this state, and which might be used as a 
foundation for action, civil or criminal, in the premises, 
and I have just returned from that conference, and this is 
my first opportunity to answer your communication. 

I note you call my attention to the matter of the way 
the gasoline and oil business is being handled by dealers in 
Nebraska. I thank you for your letter and in reply take: 
this occasion to advise that I have been engaged in the 
investigation of this matter for several weeks. In fact I 
have been. giving the same attention at different times since 
the first part of June. Publication of the fact that I had 
been making inquiries would have made it more difficult 
to obtain evidence, and much as I appreciate the assistance 
of the press, I refrain from giving them any statement 
because of that fact. 


T note what you have to say about the exorbitant 
prices which the people of Nebraska are being charged on 
gasoline, and the uniformity of the price charged hy the 
different dealers, which as you say indicates that these 
commodities are sold under trust agreements or in con- 
spiracy in restraint of trade, and that you call upen the 
Attorney General to take such action under the statute 
known as the Junkin Act, as will prevent the violation of 
the law, and as will also protect the people against impo- 
sitions by exorbitant prices. Although handicapped because 
of apparent fear upon the part of those, who apparently 
know the facts, to give said facts to this office, still we 
have been able to obtain some evidence and will continue 
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in the work of collecting evidence and protecting all ihe 
people of the state under the statute, but in view of your 
familiarity with the situation, I wish to state that the 
Attorney General’s office will be very glad to have your 
assistance in the securing of evidence upon which to base 
both criminal and civil proceedings. The Department of 
Agriculture will undoubtedly be able to help us in obtain- 
ing the facts. Circumstances in connection with these 
companies and the recent drop of price in the various 
states indicate, as you suggest that agreements existed 
among the oil men contrary to law. Courts, however, do 
not decide cases upon indications. They must have eyvi- 
dence of this agreement in restraint of trade, be it a 
gentleman’s agreement or otherwise. 


I believe I have made some advancement toward 
obtaining the evidence I desire. I appreciate your interest, 
and will appreciate assistance in obtaining competent 
evidence, which we desire. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 
August 14, 1923. 


REPLY TO LETTER OF GOVERNOR PERTAINING 
TO ACTION AGAINST OIL COMPANIES. 


To His Excellency, 
Charles W. Bryan, 
Governor of Nebraska. 
State House, 

Lincoln, Nebraska. 
Sir: 

Acknowledging receipt of your communication request- 
ing legal action by the Attorney General’s Department 
against. certain unnamed oil companies under Sections 3432 
and 3453, Compiled Statutes of Nebraska, 1922, I beg to 
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udvise you that these matters were already under investiga- 
tion by, my department, as announced by the press previous 
to your letter. 


The statute provides for investigation. We are com- 
plying with the statute, and at the proper time will take 
the proper action. I call your attention to the fact that the 
office of the Attorney General of Nebraska on its own 
initiative was the first in the United States, during the 
past several years to begin action against a combination 
of oil companies. I do not recall any other such action 
during the past decade.. As a result of the activities of 
the legal department of the State of Nebraska, a movement 
was started throughout the country to break up any illegal 
combinations of oil dealers. In this state this office was 
the first. to file a complaint against certain combinations 
of oil companies, which sought to prevent City Commis- 
sioner Hopkins of Omaha from selling gasoline to the 
people at a lower price than that charged by all the other 
companies. The title of the case is State of Nebraska, er 
rel O. 8S, Spillman, Attorney General v. Standard Oil Com- 
pany of Nebraska, and fourteen others, a review of which 
petition, for your information, may not be amiss. This 
case will be prosecuted to judgment, and proper actions 
will be brought at the proper time, when based upon com- 
petent evidence under different sections of the anti-trust 
laws of the State of Nebraska, as different need arises. 
This includes Sections 3432 and 3453, where competent 
evidence warrants such action, 


I note your offer of co-operation in this case, and your 
expressed desire to enforce the laws. I welcome co-opera- 
tion. I crave co-operation like that of the Constitutional 
Convention, where earnest and unselfish.men forgot party 
lines and labored for the common weal. May I suggest 
fo you, that as the head of the great Agricultural Depart- 
ment of the State, the best co-operation, which Your 
Excellency could give this department, would be the assist- 
ance of the inspectors and employees of that department 
in gathering evidence not only against the oil companies, 
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but against any unlawful creamery combination or dis- 
crimination, and any other combinations, which may 
directly react upon the farming communities of this state. 


In conclusion, let me advise that as constitutional law 
officer of the State of Nebraska I shall continue to prose- 
eute anti-trust cases and combinations in restraint of trade, 
not for the purpose of political advertisement, but for the 
purpose of securing actual relief in prices for the people 
of the state. In this connection, it is a pleasure to acknowl- 
_ edge the cordial co-operation received by this department 
from the Honorable John H. Hopkins, City Commissioner 
cf Omaha. Let me say also that the co-operation between 
City Commissioner Hopkins and the State Legal Depart- 
ment has in fact resulted in checking the combine and 
reducing gasoline prices inyOmaha. The movement will 
spread throughout the state with great rapidity, where 
other independent dealers follow in the foot-steps of Com- 
missioner John Hopkins by establishing real honest com- 
petition. In other words, competition, the thing aimed at 
by the statute, is being secured. 


Trusting that this news will reassure Your Excellency, 
1 am, 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


3 GAMBLING—UNLAWFUL. 


It is against the law for anyone in the state to knowingly permit a 
room or building, kept by him to be used or occupied for gambling. 


Mr. HE. H. Park, 
Village Clerk, 
Bruning, Nebraska, 
Dear Sir: 

You inquire: 


“Is it within the law for a pool hall operator to collect a 
certain sum from the losing player in a game of pool and reimburse 
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the winning player with one-half that amount in chips which are 
good in trade for the amount of the chips? 


“Ts it within the law for the pool hall operator to have card tables 
in the pool hall, charging a certain sum for each game played and 
reimbursing the winning player in the same way as I have mentioned 
above?” 


In answer to your first question, I will say that the 
game of pool is a game of skill rather than a game of 
chance, and under some circumstances is authorized by 
law. It is very similar to the game of billiards and in some | 
communities is regarded as essentially the same as billiards, 
in others a distinction is made. I do not find that our 
court has ever passed upon that question. Section 9803, 
Compiled Statutes of Nebraska, 1922 Ed., provides among 
other things: ; 


“Whoever * * * shall keep any billiard table for the purpose of 
betting or gambling, or shall allow the same to be used for such 
purpose, shall upon conviction, be punished by a fine of not less than 
Three Hundred Dollars and not exceeding Five Hundred Dollars, or 
be imprisoned in the penitentiary not exceeding two years.” 


In answer to your second question, I will say in my 
opinion it is clearly against the law for anyone in this 
State to knowingly permit a room or building kept by him 
to be used or occupied for gambling purposes, and the 
penalty for such a violation of the law is a fine of not 
less than Thirty Dollars nor more than Five Hundred 
Dollars or imprisonment in the county jail not less than 
ten nor more than thirty days or both. (See Section 9804, 
Compiled Statutes of Nebraska, 1922 Ed.) Inasmuch as a 
game of cards is a game of chance it is quite clear I think 
that any device by which the loser pays a certain sum for 
each game lost, and the winner gets a part of such sum, 
is a gambling device. 


No pool hall can be operated outside of any city ov 
village unless permission to carry on such business is 
granted by the county board. (See Section 1049, Compiled 
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Statutes of Nebraska, 1922 Ed.) We have no pamphlet 
containing the laws governing this subject. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
February 9, 1924. 


GASOLINE—QUALITY. 

The Department of Agriculture shall inspect and approve gasoline for 
sale. The specifications and requirements of gasoline offered for 
sale, 

OW Distribution News, 

Kansas City, Missowr. 

Attention Phillip H. McKinley, 


Dear Sir: 


In reply to your favor of the 25th instant concerning 
the introduction of a matter into gasoline for the purpose 
of discoloring it, and for the purpose of advertising same, 
you are informed that all gasoline sold in the State: of 
Nebraska. must meet with the approval of the Department 
of Agriculture. 


Section 7455, Compiled Statutes of Nebraska, 1922, 
provides that such department shall make a test. 


Section 7495, Compiled Statutes of Nebraska, 1922, 
provides : 


“No person, firm or corporation shall manufacture, have in 
possession with intent to sell, offer and expose for sale, sell or 
deliver any gasoline which does not conform to the following require- 
ments: 


“1, The color shall be water white and clear; 
“2. It shall be free from water and all impurities; a 


“3. One hundred cubic centimeters of a sample shall be distilled 
according to the specifications for distillation of motor gasoline as 
provided by the bureau of mines, United States Department of the 
Interior, and must conform to the following specifications: * * * 
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Under this provision of the statute it would be unlaw- 
ful for any person or corporation to offer for sale in the 
State of Nebraska any gasoline which had been colored. 

Very truly yours, 
O. S&S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
November 29, 1924. 


GUARDIANS—NON-RESIDENT. 

Non-resident guardians may be appointed under conditions. 
Mr. David F. Tilley, 

Director, War Service, 
American Red Cross, 
Chicago, Illinois. 

Dear Sir: 

Our law does not specifically provide for the appoint- 
ment of a non-resident guardian for an incompetent. 
However, non-resident guardians have been appointed upon 
giving of sufficient bond approved by the court. 

In the event that the ward is an incompetent, before 
a. guardian can be appointed it requires an application to 
the county court and a hearing upon the question of in- 
competency. Upon a decision to the effect that the ward 
is incompetent a proper guardian may be appointed and 
we presume under these requirements it would be possible 
for guardians to be thus appointed by the courts for in- 
competent. soldiers where more or less under the super- 
vision of Veterans’ Bureau. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
June 5, 1923. 
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HIGHWAYS—ABANDONMENT. 


Non-use by the public of a part of a road established by law does 
not of itself vacate the part not used. 


Hon, M. J. Q’?Connell, 
County Attorney, 
Harrison, Nebraska. 
Dear Sir: 

In reply to your favor of the 13th instant wherein 
you ask for an opinion from this office whether or not a 
part cf the highway which has not been used for the 
statutory period becomes abandoned if the main highway 
has been used in part continuously, you are informed that 
it is stated in 29 C. J., Section 251, page 534, as follows: 


“Tt seems to be well established by the weight of authority that 
nonuse will not operate to discontinue a legally established highway, 
unless coupled with affirmative evidence of an intent to abandon. 
Especially is this so where there is no use of the premises. adverse 
to the right in the public.” 


In 15 R. C. L., Section 56, page 62, it is stated: 


“The rule relative to the discontinuance of a highway is ‘once a 
highway, always a highway’ unless it is abandoned or vacated in due 
course of law; and the burden of showing a discontinuance, vacation 
or abandonment is on the party who asserts it. When the statute 
prescribes the method, a highway may be discontinued only in the 
manner so prescribed.” 


In the recent case of Donovan v. Union P. R. Co., 104 
Neb. 864, the court said: 


“It appears that 14 years had elapsed at the time of bringing 
this action since the road had been used for highway purposes ana 
it is urged that this operated as a statute of limitations against botn 
the public and the plaintiff. We are of opinion that the evidence 
does not show that the public ever voluntarily abandoned the roaa 
as a public highway. The evidence indicates that at one time the 
public authorities constructed culverts in the highway. * * * The 
statute provides a way in which a public highway, needless or 
expensive, may be vacated. Rev. St. 1913, See. 2856, 2857. This 
statute was not followed. A highway, once established, becomes the 
property of the public. The county acts as the agent of the public, 
and is not a necessary party to the action. The statute of limita- 
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tions does not run against the public. A highway obtained by pre- 
scription or dedication does not need to be 66 feet wide, the widtn 
prescribed by the statute for laying out a highway.” 


From your statement of facts we understand that in 
1898 a highway was established in your county, commonly 
called the John Lacy road. In 1904, duplicate preceeding 
was had to again lay out the road, and this was commonly 
called the Pat Lacy road, and that both of these roads were 
generally used by the public, with the exception of a strip 
of land through a part of the Northwest quarter of Section 
24, Township 32, North of Range 56. 


From the above quoted authorities it is our opinion 
that where a road has been properly established the same 
can be vacated only in the manner prescribed by law, and 
that the failure of the public to use a part of an estab- 
lished highway does not of itself vacate the part not used. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
April 17, 1923. 


HIGHWAYS—ACCESS. 


Maintenance of roads is a duty of the county. Individuals must 
provide their own means of access to public roads. 


Mr. V. W. Robbins, 
Supervisor, 

North Loup, Nebraska. 
Dear Sir: 

This department received a carbon copy of your letter 
of June 5th which for some reason or other did not receive 
the attention of the department. We herewith return to 
you as per your request carbon copy of your letter of June 
Sth, which vou sent us. 
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You inquire as to the construction of the law pertain- 
ing to the maintenance of state highways. It seems that 
certain culverts after having been installed must be re- 
paired or replaced. Under the provisions of Section 8536, 
Compiled Statutes, 1922, the burden of maintaining the 
state highway after January 1, 1920, is placed upon the 
county within which the highway is situated. This section 
also provides that such maintenance shall include improve- 
ments to the existing surface of such highway, to bridges, 
culverts and other structures thereon. 


Some other phases of this situation have arisen and 
have been submitted to this department, but they do not 
seem to pertain to your inquiry, although you may be 
interested in them. This department ruled concerning the 
construction of culverts on county roads to provide access 
to the state highway, and if the township desired to build 
such culverts, the township would have to build them itself. 
This, of course, does not apply to culverts on the main part 
of the highway, but to those culverts which must be 
installed in order to connect the cross roads to the state 
highway. 

In another opinion this department also ruled that if 
the adjoining landowners wish to connect their roads with 
the highway they would have to provide crossings for their 
own. benefit over the roadside ditches. In the same opinion 
this department ruled that the county board could con- 
struct such culverts if they so desired, but there was no 
law compelling either the landowner or the county board 
to build them. It seems that the only obligation resting 
upon the county as fixed by law is to adequately maintain 
the highway system as provided by Section 8336, Compiled 
Statutes, 1922, which of course includes improvements to 
surface, bridges, culverts and other structures thereon. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
June 26, 1923. Assistant Attorney General, 


414 REPORT OF THE ATTORNEY GENERAL 


HIGHWAYS—APPROPRIATION OF LAND. 


Where the county board goes outside of a regularly laid out highway 
and takes land adjacent thereto for highway purposes, the owner 
of such additional land is entitled to compensation therefor. 


Mr. C. C. Stevens, 
Sargent, Nebraska. 
Dear Sir: 

Permit me to say in answer to your letter of the 11th 
instant that if the county board of your county goes out- 
side of a regularly laid out highway and takes land adja- 
cent thereto for highway purposes, it will be obliged in my 
opinion to compensate the owner for the additional land 
thus taken. 


That additional land can be taken for highway pur- 
poses in, order to get around an obstruction, I do not doubt. 


The statute provides: 


“Whenever the county board shall deem it necessary, the width 
of any public road at any point where * * * some obstruction may 
require it, may be one hundred feet for a distance not exceeding 
three hundred feet on either side from the center of such * * * 
obstruction.” (Section 2564, Compiled Statutes, 1922 Ed.) 


Very truly yours, — 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 15, 1924. 
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HIGHWAYS—BRIDGES 


Interstate bridges. should be constructed under specifie contract pro- 
viding for maintenance. 


Linkhart Brothers, 
Coleridge, Nebraska. 
Gentlemen : 

Responding to your letter of April 3rd concerning the 
status of House Roll No. 290 which pertains to the right 
to state aid in the building of bridges and particularly 
to the construction of interstate bridges, we reply as 
follows: 


This bill was not passed with an emergency clause and 
hence will not be in effect until three months after 
adjournment of the Legislature. We therefore believe it 
is not possible to make application for state aid under the 
provisions of this bill or take any action under its provi- 
sions until iti is in effect. 


We believe this applies also to the suggestions herein- 
after mentioned pertaining to the entering into of a con- 
tract for the construction, maintenance and improvement 
of the approaches to interstate bridges. The duty is upon 
the county to maintain its bridges and public highways 
This is a duty which is placed upon the county by statute 
and which we believe cannot be extended beyond the 
statutory provisions. This is a continuing duty, but we 
believe that it does not apply under special circumstances 
such as the entering into of a contract in connection with 
the construction of an interstate bridge where the 
approaches to the bridge are constructed under a Specific 
contract and at least partially constructed by means of 
state aid. 


We suggest that the safe plan of procedure is for the 
counties and the state to make a contract with the persons 
or corporations constructing proposed bridges across inter- 
state streams whereby the county and state are relieved 
from further liability beyond that particularly contracted 
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for under the provisions of state aid and as provided in 
House Roll 290. This would require the execution of a 
contract whereby the owners of the bridge specifically 
agree to construct the approaches, maintain same and 
replace same in the event of destruction during the entire 
period they might operate the interstate bridge. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
Assistant Attorney General. 
April 5, 1928. 


HIGHWAYS—CHANGE., 


The creating power alone can dissolve or change the action and effects 
of its action creating and establishing highways. 


Mr, J. G. Thompson, 
Attorney at Law, 
Alma, Nebraska. 
Dear Sir: 

You inquire whether or not, where a county highway 
has been established under the provisions of Section 2650, 
Compiled Statutes, 1922, it is possible to change the route 
of the county highway upon application of certain parties 
and, if this can be done, what procedure should be 
followed. 


We call your attention to the provisions of Section 
2597, Compiled Statutes, 1922, wherein it is provided there 
shall be no distinction between county roads and state 
roads. This section provides that roads established by the 
concurrent action of the county boards of two or more 
counties can only be discontinued by the concurrent action 
of the county boards of the several counties, but that in 
other respects such roads shall be treated as provided for 
in the section pertaining to roads and highways. 
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It is therefore our opinion that county roads, where a - 
part of the state highway system or where established by 
concurrent action of the county boards in more than one 
county, may not be discontinued without the consent of the 
department. of public works and of the counties by the 
concurrent action of which the roads were established. 


It is also to be noted that the county highways desig- 
nated as county roads are established under a specific 
statute which would govern in the event that there is any 
inconsistency between the specific statute and the general. 
statute. This special statute indicates that the roads shall 
be laid out within a certain period of time and that they 
shall be the roads as designated on the plat. Inasmuch 
as the legislature has made no special provision for the 
changing or vacation of sich roads so established, we are 
of the opinion that unless the change is made by the con- 
sent of all persons interested that it would require an act 
of the Legislature to permit the county board to abandon 
such highways. 

Very truly yours, * 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
May 17, 1923. 


HIGHWAYS—CLAIMS. 
Mr. Alfred L. Shamblin, 
County Superintendent, 
Brewster, Nebraska. 
Dear Sir: 

We have your favor of the 26th ultimo wherein you 
state that your county has expended in the last two years 
approximately $40,000 under the acting highway commis- 
sioner who is one of the members of your board of county 
commissioners, and that said money has been expended 
upon state roads under the supervision of your highway 
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- commissioner, and that no claims were filed with the 
county board and allowed. You ask if any proceeding can 
be brought against the highway commissioner for keeping 
this matter under cover. 

In reply we wish to refer you to Section 8341, Com- 
piled Statutes, 1922, which provides as follows: 

“When any county shall adequately maintain, to the satisfaction 
«ft the Department of Public Works, the portion of the state highway 
system within its limits there shall be paid out of the state highway 
fund, the actual cost of such maintenance, plus an allowance for the 
use of county machinery agreed upon in advance by the county board 
and the Department of Public Works; said payments shall be made 
up to the amount avaiiable in the state highway fund for the main- 
tenance ‘in such county, upon the presentation to the county treasurer 
by ihe couuty clerk of properly itemized voucher statements support- 
ing the account, whica statement shail he. filed between. the first 
and fifteenth of each month and be approved by the Department of 
Public Works before payment is made.” 

Under this provision of the statute the Department of 
Public Works passes upon the claims filed and these 
claims are paid out of the state highway fund and it is 
unnecessary that these claims be allowed by the board of 
county commissioners. The state highway fund is used 
through the Department of Publi¢é Works and this depart- 
ment is represented by a project engineer who usually 
passes upon the claims. Of course, this does not apply to 
other highway funds such as the road fund and for ex- 
penditure of other funds where the revenue is raised by 
taxation. You understand that the highway fund is raised 
through the issuing of automobile licenses, which is done 
under the stipervision of the Department of Public Works. 

The Department of Public Works will be willing to 
furnish you with al: information concerning the. expendi- 
ture of this fund in your county. 

Respectfully submitted, 
O. S, SPILLMAN, 
Attorney General. 
By LEE BASYE, 
May 4, 1925. Assistant Attorney General. 
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HIGHWAY-—COMPENSATION FOR RIGHT-OF-WAY. 


1, A county board has discretion as to whether or not the section line 
shall be opened as a publie highway. 


2. If they determine to open the section line as a public highway 
the owner should be paid for his land unless he waives com- 
pensation, 


Ernest S, Schiefelbein, Esq., 
County Attorney, 
Saunders County, 
Wahoo, Nebraska. 
Dear Sir: 
Under date of May 3, 1924, you submit to this depatt- 
ment for its consideration the following questions: 
“Where a section line has never been opened for travel or where 
a section line has heen legally vacated, if the county commiss‘oners 


determine to open this section line for road purposes, can they do so 
without responding to the land owner in damages? 


“Where the owner of land on this section line files a petition to 
have a road opened, but this road if opened would serve only the land 
owner, would and do the county commissioners have a discretion as to 
whether they shall open this road or not?” 


I will answer the above questions in the order in 
which they are asked. 


(1) No. If they determine to open the section line 
roads, they are required to compensate the owner for his 
land unless he waives compensation. 

(2) Yes. The board has a discretion as to whether 
to open the road or not. I assume that in such a case, the 
road will not be opened unless the land owners donate 
the right of way. 

Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By GEO W. AYRES, 
Assistant Attorney General. 
May 6, 1924. 
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HIGHWAY—DAMAGES. 


Damages for right-of-way for a public highway in a county under 
township organization may be paid out of the general road fund 
of county. 


Mr. L. Olson. 
Orleans, Nebraska. 
Dear Sir: ‘ 

In you~ letter of the 22nd ultimo you inquire whether 
the county road fund in a county under township orgeniza- 
tion is distributed among the several supervisor districts in 
proportion to the amount of such tax paid by each, or 
whether the places where it shall be used are determined 
by the county hoard without regard to the amounts paid 
by the various subdivisions of the county. In answer to 
your question I will say the township road tax levied in 
each township is used in that township, and one-half of 
such tax is used in the particular road district in which 
it was raised but the county road tax may Le used in my 
opinion for road purposes anywhere in the county. Sec- 
tion 2795, Compiled Statutes as amended by Chapter 46 
Laws of 1923, expressly provides that: 

* * * “the payment of damages of right of way of any public 
road and the payment for services of commissioners of roads, surveyor, 
chairman, and other persons engaged in locating, establishing, or ° 
altering any county road, if the road be finally established or altered 
as provided by law, shall be paid by the county treasurer out of the 


general road fund of the county upon warrants drawn thereon in the 
manner provided by law for the other payments out of such fund. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
April 4, 1924. 
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HIGHWAYS—FLOOD WATERS. 


No duty rests upon a county board to return water to original channel 
where the channel changes as the result of an extraordinary flood. 


Mr. C. R. Stasenka, 
County Attorney, 
Franklin, Nebraska. 
Dear Sir: 

The Republican river on account of the extraordinary 
floods has changed its course, and it may leave a county 
bridge high and dry and may necessitate the building of a 
new bridge across the stream, according to the information 
contained in your letter of June 138th. 


Your first question is whether or not the county 
board is compelled to divert the river back into its former 
channel. We know of no provision of law requiring such 
action upon the part of the county board. The ext ‘wordi- 
nary floods are the act of God for which the county is 
no way responsible. 


You inquire whether or not the county board may 
cut a new channel through the land of two or th’ee land 
owners a mile or two above the bridge in order to force the 
water to stay within the old channel. We know of no 
provision of law authorizing this action. Certainly the 
property of private owners could not thus be taken without 
some proceedings at law. It does seem to us, however, 
that the board could take such action in an emergency 
as might be necessary to preserve the bridge. This action, 
however, under the circumstances, seems not to be required, 
but the necessity is to keep the waters within the old 
channel. Inasmuch as we find no statutory authority 
for such action, we) cannot advise you. that the county 
board has such, powers. 


The general rules as to flood waters is that no person 
has a right to divert the ordinary flood waters or surface 
waters upon the land of another. In this particuiar 
instance, however, it is water which is flowing in a 
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stream and we presume a landowner has a right to take 
such reasonable precautions to protect his own property as 
may be necessary and that all riparian owners have the 
same right. As to this last proposition, however, we will 
say that this does not come within the duties of this offtce 
to consider, and any person desiring to take advantage 
of this opinion should first take up the question with his 
own attorney and rely upon his advice and not upon this 
opinion. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 14, 1923. 


HIGHWAYS--IMPROVEMENT. 


Road improvement districts may be lawfully organized. The matter of 


taxation for improvements therein is governed by the limitations 
of the Constitution and statutes. 


Mr. H. A. Collins, 
County Attorney, 
_Papillion, Nebraska. 
Dear Sir: 

You ask for an interpretation of Chapter 128, Laws of 
Nebraska, 1923, which provides for the establishment of 
Road Improvement Districts, and that 25 per cent of the 
cost thereof, after making deductions for federal aid, etc, 
shall be apportioned to the county. 


In our opinion this law is probably constitutional, as 
the county receives a general benefit from the improvement 
of its highways, and the immediate abutting property 
owners receive special benefits over that received by the 
county generally. This law probably will operate without 
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trouble where the county is in such position financially as 
not to bring in question the possibility of exceeding the 
constitutional limit. 


We have very grave doubt, however, as to the right 
of the Legislature, in view of Sections 5 and 6 of Article 8, 
of the Constitution, to place a burden upon the county 
which would require the raising of money by taxation 
in excess of the constitutional limit, without a vote of the 
people authorizing the taxation in excess of the limit. If 
will, of course, be argued that this is for special benefits, 
but you will note, by the provisions of Section 6 of the 
Constitution, that the Legislature is vested with power to 
vest in the corporate authorities of cities, tewns and 
villages, that power to make local improvements by special 
assessments, or by special taxation of the property bene- 
fited. This does not seem to extend te counties. It is true 
that the law in question, places upon the county a burden 
of paying a certain per cent of the cost of the improve- 
ment, regardless of what the actual benefits received may 
be, as ordinarily fixed by engineers, appraisers or other- 
wise. This disregards also the fact that the entire: benefits, 
or nearly so, may accrue to the abutting property owners 
in some instances. On account of the arbitrary fixing of 
this per cent, and the nature of the improvement, we 
believe that the courts would be inclined to construe 
the assessment upon the county as a general tax, and 
that this should not be imposed upon the county in excess 
of the constitutional limit, except upon vote of the people. 


_ Of course, this is a mere opinion, and the courts 
might take an entirely different view. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 


December 11, 1925. 
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HIGHWAY—PAVING REMONSTRANCE. 
Who are property owners qualified to remonstrate against paving? 


Mr. A. A. Bischof, 
County Clerk, 

Nebraska City, Nebraska. 
Dear Sir: 


You ask for an interpretation of Section 4084, Com- 
piled Statutes of Nebraska, 1922. You particularly in- 
quire as to the classification of these persons who may 
sign and file written objections against the proposed 
paving. 


In interpreting such a statute it is impotrant to ascer- 
tain the intent of the Legislature as it is generally held ~ 
that the intent of the Legislature will govern. (1 C. J. 376, 
Note 66.) 


In Section 4084, Compiled Statutes of Nebraska, 1922, 
it appears that the paving district is organized to include 
portions of different streets or portions of alleys, provided 
they abut. We believe that the word “abut” is used 
in this connection for the purpose of organizing the bene- 
fit district and for no other purpose, and is not intended 
in any manner to limit or restrict the actual streets which 
are to be paved. About the middle of this same section it 
is provided: 

“Tf the owners of the record title representing a majority of the 
abutting property owners in a district shall file with the said clerk,” 
etc. 

This refers to abutting property owners in the district, 
and seems to recognize abutting property owners, and 
other property owners in the district would be affected 
only so far as their property is affected or damaged, and 
seems to make a distinction for the purpose of remon- 
strance. This distinction is not necessary although it is 
recognized by the Legislature as we have indicated. We 
find nothing in this section which indicates that the 
Legislature intended to use the term “abutting property 
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owner” in any other sense than it has been generally recog- 
nized and defined. The term “abutting property” has been 
defined by judicial decisions: 

“The term ‘abutting property’ as used in statutes providing “or 


assessments against abutting property fer street improvements, means 
that between which and the improvement there is no intervening land.” 


Milan v. City of Chariton, 145 Ia. 648, 124 N. W. 766. 
Keebs v. Sioux City, 187 N. W. 944-945. 


Friscoville Dealty Co. v. Police Jury of St. Bernard 
Parish, 127 La. 318, 53 Sou. 578-582. 


In the case of City of Springfield v. Green, 120 III. 
269, 11 N. E. 261, a lot, no part of which touched the 
street involved, was held not to be abutting property. The 
above cases seem to state the general rule. We find noth- 
ing in the statute which indicates to us that the Legisla- 
ture intended to use the term “abutting property owners” 
in a restricted or limited sense and we are therefore of 
the belief that the signers of the remonstrance would be 
restricted to those actually having property abutting on 
the street to be paved as described in the district and as. 
provided by this section. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 11, 1924. 
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HIGHWAYS—PAVING DISTRICTS. 


Paving districts may be created by county board upon proper petition 
therefor, 


Hon. Charles BE. Matson, 
County Attorney, 
Lincoln, Nebraska, 

Dear Sir: 

You state that the county commissioners of Lancaster 
county adopted a resolution creating a paving district 
approximately one-half mile in length and connected up 
with the city paving at one end of the paving only. The 
road proposed to be paved is outside the limits of the 
city of Lincoln but the property abutting on the west side 
of the paving is within the city limits. The commissioners 
propose to pay 95 per cent of the cost of the paving, the 
balance to be charged against the abutting property. 

e 

Your inquiries are as follows: 

1. May the commissioners order the work done and 
the improvements made upon a petition of the owners of 


55 per cent of the property computed on the zone basis as 
provided in Chapter 45, Session Laws of Nebraska, 1923? 


We believe that this is the only way in which the com- 
missioners would be authorized to organize this district 
and construct this improvement. The reason for our con- 
clusion is that the commissioners can create such district 
without petition only in the event the road to be improved 
does not exceed one-half mile in length, and where it con- 
nects at each end with paving already constructed or pro- 
vided for. Since the proposed paving connects with only 
one end it is evident that this proviso does not apply and 
that a petition would be necessary. 


Your next inquiry is a little more difficult to answer. 
You inquire whether or not in our judgment the county 
commissioners may create the district and construct the 
improvement inasmuch as the property on the one side of 
the road lies entirely within the city of Lincoln, although 
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the road itself and the property abutting on the east side 
of it are outside the city limits? 


We find no provision in Chapter 45, Session Laws of 
Nebraska, 1923, prohibiting the commissioners from organ- 
izing the district and constructing the improvement where 
the road lies entirely outside the corporate limits. This 
chapter does provide that where a portion of the road lies 
within the-city or village, and the remaining outside of the 
corporation, that then the county board may create the 
district and construct the improvement only when the pav- 
ing, repaving, etc., of that portion of the road within the 
city limits has been provided for by the city or village or 
otherwise than by the county. It would not seem that this 
part of the statute would apply inasmuch as the road and 
the entire improvement lies outside the corporate limits. 
The answer to your inquiry would seem to depend entirety 
upon the other provisions of the statute, where the road 
lies entirely outside the corporation, inasmuch as provision 
is made for the organization of districts without the excep- 
tions where the road lies entirely outside the corporate 
limits. We would be of the opinion that the board of com- 
missioners in the exercise of sound discretion and upon 
proper petition provided by this statute could create the 
district and construct the improvement. While the board 
- is given discretion, we further believe that the statute con- 
templates that it shall be reasonable discretion, and that * 
it was not the intention of the Legislature that the county 
should pay for the entire expense or an unreasonable pro- 
portion of the expense to a degree that the property 
benefited would not pay its proportionate reasonable part 
of the expense of the construction. If the county board, 
therefore, organized the district and constructed the im- 
provement it seems that they should use a reasonable dis- 
cretion to see that the property benefited pays its propor- 
tionate cost of the improvement in proportion to the benefits 
received. 


Merely as a suggestion, and without being advised of 
any legal means of enforcing the suggestion, we would 
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say that the property lying along the west side of this 
road would be considered by the board receiving the bene- 
fits and probably negotiations should be taken up with the 
property owners to endeavor to get them to enter into the 
contract, each within his individual capacity, to pay some 
part of the cost of this improvement as it certainly woule 
be nothing unlawful in persons contributing where they 
receive benefit or if their contributions would have a tend- 
ency to have the improvement constructed where otherwise 
the board might not be willing to assume an undue prc- 
portion of the cost. 


Concluding, we would say that we concur in the con- 
clusion reached by you in your letter of May 16th 
addressed to the county clerk of your county, a copy of 
which you enclose with your letter of the 24th directed to 
this department. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
June 27, 1924. 


HIGHWAY :ROAD DRAGGING FUND 
The road dragging fund is a special fund and is available for no 
other purpose. 
Mr. Daniel F. Osgood, 
County, Attorney, 
Hyannis, Nebraska. 
Dear Sir: 

You state that you have been building a county road 
from Arthur county on the south to Hyannis, and that 
your money is insufficient, and you inquire whether or not 
it would be legal to borrow money from the road dragging 
fund to pay.unpaid claimants, and to pay back the road 
dragging fund from next year’s levy. 
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Sections 1022 and 1023, Compiled Statutes of Ne- 
braska, 1922, give the board the right to appropriate to the 
county general fund any of the unexpended moneys of the 
county, except as limited by these sections. 


The road dragging fund, however, by the provisions of 
Section 8339, Compiled Statutes of Nebraska, 1922, seems 
to be a special fund. If it were not for the last clause of 
this section, we believe that the board might have a right 
to use the money in the road dragging fund not needed for 
the expenditures of the county, but this last clause provides 
that the road dragging fund shall be used by the county 
board for said county for road dragging and for equip- 
ment, etc., and adds, “and for no other purpose.” 


We believe, therefore, that we are forced to the con- 
struction that this is a special fund which cannot be 
used for any other purpose than that designated in Section 
8339, Compiled Statutes of Nebraska, 1922. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
December 11, 1923. 


HIGHWAYS—SIGNS. 
The word “along” should be construed to mean “upon” in Chapter 159, 
Session Laws of Nebraska, 1923. 
Mr. Wymer Dressler, 
Attorney at Law, 
518 Wilkinson Building, 
Omaha, Nebraska. 
Dear Sir: 
You ask for an opinion from this department upon the 
construction to be given Chapter 159, Laws 1923, which 
provides, among other things, 
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“No advertising signs shall.be placed along or upon any public 
road or highway within three hundred (300) feet of a railroad cross- 
ing or within three hundred (300) feet of the intersection of any 
two crossroads of the public highway at grade, nor shall any ssuch 
signs be placed along or upon any state highway at any other point 
without a written permit from the Department of Public Works.” 


Permit me to say in! answer to the question propounded 
that the word “along” in the above quoted provision of 
statute is to be construed as synonymus with the word 
“npon”. To give it a construction forbidding the placing of 
advertising signs: within three hundred feet of.a railroad 
crossing or of the intersection of any two crossroads of the 
public highway at grade, regardless of whether or not the 
signs so placed were upon the public highway, would place 
a construction upon the act making it broader than its 
title. You will observe. the title to the act in question is: 

“An Act relating to the placing, building, installing and main- 
taining of bill boards and signs upon the public roads and higi:mways 


of the state, to provide penalties for the violation of this act and to 
repeal Section 8349, Compiled’ Statutes of Nebraska for 1922.” 


The word “along” you will observe does not occur in 
the title to the act. 


In a somewhat similar case the Supreme Court of New 
York held: 

“Section 2 declares that no side paths shall be constructed upon 
or along any regularly constructed or maintained sidewalk except 
upon the consent of the persons owning the abutting lands. Held, 
that the word ‘along’ should be construed as synonymus with ‘upon,’ 
and hence the section does not forbid the construction of a bicycle path 
beside or.adjoining any regularly constructed or maintained sidewalk.” 
(Ryan v. Preston, 66 N,. Y. Supp. 1623.) 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 17, 1923. 
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HIGHWAYS—SUPERVISOR DISTRICT. 


Where a highway has been established in a supervisor district and 
the maintenance of the same would be a burden upon the super- 
visor district, application may be made for an appropriation out 
of the zeneral fund of the county. 

Mr. C. F. Schwensen, 

Route No. 1, 

Belgrade, Nebraska, 

Dear Sir: 


In reply to your favor of the 14th instant concerning 
the maintenance of roads between Boone and Nance coun- 
ties, and particularly concerning that part of the road which 
is within Nance county, a county under township organiza- 
tion, and inquiring if the expense of such maintenance 
should be borne by the county or by the supervisor district 
abutting this highway, we direct your attention to Section 
2563, Compiled Statutes, 1922, which provides that the coun- 
ty board has power to establish and maintain highways. 


Section 2795, Compiled Statutes, 1922, provides, among 
other things, that in counties under township organization 
the township road tax and the county road tax shall be paid 
in cash, which money shall be used: 

“Third. For work and repair on roads: Provided, further, the 
payment of damages of right of way of any public road .and the 
payment for services of commissioners of roads, surveyor, hain men, 
and other persons engaged in locating, establishing, or altering any 
county road, if the road be finally established or altered as vrovided 
by law, shall be paid by the county treasurer our of the general 
zoad fund of the county upon warrants drawn thereon in the manner 
provided by law for other payments out of such fund.” 

We are of the opinion that the third provision of this 
article would indicate that it was the intention of the 
legislature that maintenance of a highway should be paid 
out of the funds belonging to the supervisor district, but 
that the construction and laying out of a highway should 
be paid for out of the general county road fund. 


Section 2799, Compiled Statutes, 1922, provides that 
when it shall become necessary to. construct or to repair 


. 
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any road in any town which would be an unreasonable 
burden to the same, and the cost of which would be more 
than could ‘be raised in any one year by the ordinary road 
tax, such district may make application for and receive an 
appropriation from the general road fund of the county. 

If in your case the maintenance of this road, if it be 
a public highway, would be a burden to your supervisor 
district you may make application for an appropriation 
out of the general road fund of the county. But we believe 
that in the first instance it is the duty of your county to 
maintain that part of such highway as extends within your 
supervisor district. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
August 21, 1923. 


HIGHWAYS—TOWNSHIP MAINTENANCE 


In counties under township organization the duty of maintaining the 
public highways (except bridges over streams) which have not 
been declared to be state or county highways devolves upon the 
townships. 


Mr. Donald T. Ayres, 
County Attorney, 
Ponca, Nebraska. 
Dear Sir: 

You say in your letter of the 13th instant that about 
thirty years ago a road was duly established and opened by 
the County Board of Dixon County, that the road has been 
traveled for more than twenty years but that along its en- 
tire length it has been obstructed more or less by fences of 
adjoining owners, trees, orchards etc., planted after the 
road was established. You say further, there is nothing in 
he order establishing the road which states in express terms 


OPINIONS 433 


that it is any certain width and you assume in the absence 
of any such statement that the road was sixty-six feet wide. 


You inquire for an opinion from this Department as 
to whose duty it is to keep such a road open and as to the 
proper course to pursue in case it is now desired to have the 
obstructions removed and the road opened to its full width. 
Permit me to say at the outset in answering your letter 
that I agree with you in the view that so long as nothing 
was said as to the width of the road in the establishment 
proceedings that it was established as a sixty-six foot road. 
In answer to the questions which you propound I will say 
that in my opinion the maintaining of this road (except 
bridges over treams if any there be thereon), if it has not 
been declared a state or county road, devolves upon the 
township in which it is situated. 


The duty of maintaining the public highway in ques: 
tion, except as to bridges over streams and provided it has 
not been declared to be a state or county highway, devolves 
primarily upon the township in which it is situated. 

“Counties governed by the township organization: act of 1895 ure 
relieved from the duty and liability to construct highways and cui- 


verts. Such duties and liabilities are imposed upon the townships in 
the counties so governed.” (Goes v. Gage County, 67 Neb. 616.) 


Section 2795 Compiled Statutes expressly provides 


“All township road and culvert work shall be under the generai 
supervision of the township board, except as hereinafter provided.” 
the exception being the highways within the corporate 
limits of cities and villages. 


“Where a highway has been legally established, mandamus will 
lie to compel the proper authorities to open it, although not where 
the location is indefinite or there is a question as to its legality, 
* * * or the officers would be subjected to an action of damages or 
the officer has no means with which to act.” (26 Cyc. 297.) 


Section 2780 Compiled Statutes provides that: 


“Tt shall be lawful for the owner or occupants of land bordering 
upon any public road * * * to plant shade and ornamental trees 
along and in such road at a distance not exceeding one-tenth of the 
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legal width of the road from its margin and also to erect and main- 
tain a fence so long as it shall be actually necessary for the pur- 
pose of raising a hedge on said margin a distance of six feet from 
and within such marginal lines.” 


Before the township board can be compelled by man- 
damus to remove obstructions in a public highway it occurs 
to me it must be shown that it has the funds necessary to do 
the work at its disposal, that such funds are not needed for 
highway work elsewhere in the township, and that the ob- 
structions are not such as are permitted to be placed in the 
highways under the provisions of law last above quoted. 


I am of the opinion that as practical a way as any 
to get the road cleared of obstructions in the case to which 
you refer is to have the township board direct the road over- 
seer of the road district in which the road is situated to re- 
move or have removed the obstructions in question, pro- 
vided they were not lawfully placed on the public highway 
by virtue of the authority conferred by Section 2780 Com- 
piled Statutes, above quoted, then let the road overseer 
after due notice to the owner or owners of such obstructions, 
if same are not removed, remove them himself and charge 
the expense or removal to such owner or owners. 

‘Any overseer of roads after giving reasonable notice io the 
cwners of the obstruction * * * may remove any such fence or other 


obstruction and recover the necessary cost of such removal from such 
owner or other person” * * * (Compiled Statutes, Section 2778.) 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 

By GEO. W. AYRES, 
Assistant Attorney General. 
October 22, 1923. 
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HIGHWAYS—WIDTH 


Public has right to use only the public road as established or 
obtained by user. 
Mr. Harry H. Huis, 
County Attorney, 
Holdrege, Nebraska. 
Dear Sir: 
You inquire under date of February 14th whether the 
Jounty and State can, without compensation to the abut- 
ting property owner, use thirty-three feet from the center 
line of the traveled road on either side regardless of where 
the fences have been for the preceding ten years. 


We presume your reference is to a state highway. If 
this is true we believe that the public would have a right 
to use only that portion of the road which has been proper- 
ly dedicated to the public use or that part which has beer 
taken under emminent domain proceedings or upon which 
the Statute of Limitations has run because of user for 
more than ten years. 

Sections 2564 and 2565, Compiled Statutes of Nebraska, 
1922, set forth the width of the roads and define public 
roads. The decisions cited under these sections refer to the 
fact that the public may gain the right to use the road by 
prescription. We, therefore, believe that a location of thc 
fences would have considerable to do with this matter unless 
a state highway has been laid out along this road as pro- 
vided by law. If a state highway has not been laid out it 
is probable that it would be governed by the rule laid down 
in Chapter 23, Article 1. In the event that the road in ques- 
tion is a state highway we presume that it was laid out 
under the laws applicable and under the system established. 
Section 8835, Compiled Statutes of Nebraska, provides for 
alterations of State highways and states the manner of 
making assessments of benefits. The same section refers 
to Section 1029, Compiled Statutes of Nebraska, as pertain- 
ing to the manner under which the property could be taken 
for the highway. 


vy 
5 


‘ 


436 REPORT OF THE ATTORNEY GENERAL 


¥ 


We are inclined to believe that the compiler of the 
statute made a mistake in referring to Section 1029 and 
intended to refer to Section 1017, as the Sections referred 
to in the 1913 Statutes were Sections 1092-1096. In the 
Compiled Statutes of 1922 our Section 1092 is now 1017. 
It is, therefore, our opinion that no property can be taken 
without compensation and in the manner provided by law. 
Section 1017 points out that real estate may be so taken, 
provides for assessment of damages, etc., in the sections 
immediately following. . We believe that it is only under 
such conditions that the State and County could proceed. 


This opinion does not refer to encroachments where 
the road was originally sixty-six feet wide. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 15, 1924, 


HOMESTEAD—CONVEYANCE 
Conveyance of a homestead must be signed by both husband and wife. 


Mr. C. OC. Emigh, 
Fort Collins, Colorado, 


Dear Sir: 


In this state a conveyance of a homestead must be exe- 
cuted by both the husband and the wife. 


As relates to their separate property, while our statutes 
declare that each shall have a separate property, yet the 
matter has not been decided by our courts as to whether 
or not the conveyance of one will entirely dispose of the 
property of the other. For that reason the writer and most 
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attorneys of this state have always insisted upon deeds of 


conveyance being signed by both husband: and wife. 
Very truly yours, 


Oo. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 6, 1923. 


HOMICIDE—DEGREE OF QUILT 


_Upon a plea of guilty to a charge of murder of the first degree 

: made in open court, the court may examine witnesses without the 
intervention of a jury in order to determine the degree of the 
crime, and may pronounce sentence after such examination. 


Mr. C. F. Barth, 
Attorney at Law, 
Seward, Nebraska. 


Dear Sir: 


I am of the opinion the district court upon a plea of 
guilty of murder in open court may examine witnesses with- 
out the intervention of a jury to determine the degree of the 
crime, and may pronounce sentence. 


I draw this conclusion from the closing part of Sec- 
tion 9 of Article V of the Constitution which in defining the 
powers of district courts says: 


‘The judges thereof may admit persons charged with felony to a 
plea of guilty and pass such sentence as may be prescribed by law;” 


and by Section 10155, Compiled Statutes, which provides 
that of a person be convicted of murder by confession in 
open court 
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“The court shall proceed by examination bs witnesses in open 
court to determine the degree of the crime and shall pronounce 
sentence accordingly.” 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 30, 1924. 


HOTELS—FIRE ESCAPES 


Hotels, rooming houses, apartment houses and restaurants occupied 
by twenty or more persons, and having fifteen or more sleeping 
rooms above the second floor must. be equipped with an iron* 
stairway or fire escape on the outside of such building. 


Mr. B. BE. Mulliniz, 
Burlington, Kansas, 
Dear Sir: 

In reply to your favor of the 5th instant you are in- 
formed that. Section 8155, Compiled Statutes of Nebraska, 
1922, provides: 


“Every hotel, rooming house, apartment house or restaurant, 
in this state, occupied by twenty persons or more, which has fifteen 
or more sleeping rooms above the second floor, shall be equipped with 
an iron stairway, fire escape or fire escapes on the outside of the 
building, connected to the cornice of the building, with openings from 
each floor, which shall be well fastened and secured with landings 
not less than six feet in length and three feet in width, guarded by 
iron railings not less than thirty inches in height.” 


Section 8156, Compiled Statutes, 1922, provides: 


“Any building three stories or more in height, constructed us or 
converted into: a hotel, rooming house or apartment house, shall 
be constructed with one main hall on each floor above the ground 
floor, with exits through the outside wall or walls. Outside fire 
escapes, ropes or automatic appliances shall not be required in hotels 
having interior fire proof stairways approved, as such, by the de- 
partment of trade and commerce.” 


OPINIONS 439 


Section 8155, further provides that in hotels having 
less than four stories and having less than fifteen sleeping 
rooms on the third floor shall keep in each outside room a 
five-eights inch knotted rope of sufficient length to reach 


the ground, to be approved by the department of trade and 
commerce, 


Hoping that this fully answers your inquiry, we are 
Respectfully yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 7, 1923. 


INHERITANCE TAX LAW 


Property within this state belonging to a deceased non-resident is 
subject to inheritance tax as provided by law. 


Mr. Dennis J. O’Toole, 
General Counsel, 
Borregaard, Prochnow & Co. 
Chicago, Illinois. 

Dear Sir: 


I regret that I did not fully understand the gia of 
your letter of recent: date. 


Your letter of August 4th has just been received and 
in answer thereto will say that the inheritance tax law of 
this state is set forth in the Compiled Statutes of Nebraska, 
1922, beginning with Section 6153. This section provides: 


“All property, real, personal and-mixed, which shall pass by will 
or by intestate laws of this state from any person who may die 
seized or possessed of the same while a resident of this state, cr, if 
decedent was not a resident of this state at the time of his death, 
which property or any part thereof shall be within this state, or 
any interest therein or income therefrom, which shall be transferred 
by deed, grant, sale or gift made in conten.piation of the death of 
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the grantor, or bargainer or intended to take effect, in possession or 
enjoyment after such death to any person or persons or to anybody, 
politic or corporate in trust or otherwise, or by reason thereof any 
person or body corporate shall become beneficially entitled in pos- 
session or expectation to any property or income thereof, shail be 
and is subject to a tax, at the rate hereinafter specified, to be paid 
to the treasurer of the proper county for the use of the state, asd 
all heirs, legatees and devisees, administrators, exectuors and trus- 
tees shall be liable for any and all such taxes until the same shall 
have been paid as hereinafter directed.” 


You will note from the above that if the deceased is a 
resident of this state all property, real, personal and mixed, 
which passes by will or by the intestate laws of this state, 
is subject to the tax, and if the decedent was not a resident 
the tax applies to the property or the part thereof within 
the state. 


We believe the foregoing answers your inquiry. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
August 8, 1923. 


INHERITANCE TAX—ROADS 
Inheritance taxes are available for road improvements. 
Mr. A. B. Shively, 
Laurel, Nebraska. 
Dear Sir: 
You inquire whether or not funds realized from the 
collection of the inheritance tax be used for graveling the 


streets of a village or of a city of the second class when a 
main road passes through such village or city. 


Section 6170, Compiled Statutes of Nebraska ,1922, 
apparently answers your question. The county treasurer 
is required to keep all money: collected from this source 
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in a special fund to be expended under the direction of 
the county board for the improvement of the county roads. 
This section specifically states that such roads shall not 
be built within the corporate limits of any city or village. 
There is an exception, however, provided where the road so 
to be improved is a main road between the country and a 
city of the metropolitan or first class. 


We presume that your proposition does not fall within 
the exception. There are other provisions in this section 
which may interest you and we suggest that you read the 
section in full. 

Yours very truly, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
August 22, 1924. 


INSURANCE—SCHOOL PROPERTY 


School property may be insured in a mutual insurance company, which 
collects assessments in advance, and where the policy is auto- 
matically cancelled, when an assessment is unpaid at the expira- 
tion of the term for which the prior assessment carried the in- 
surance. 


Mr. W. E. Straub, 
President-Treasurer, 
Farmers Mutuat Ins. Co., 
Lincoln, Nebr. 

Dear Sir: 

Under date of November 24, you inquire relative to 
the right of the Farmers Mutual Insurance Company of 
Nebraska to insure school houses and school property. I 
note you say: 

“This company limits the liability of its members. The statute 
provides that such a company may by its by-laws limit the liability 
of its members, and this company has done so in the following man- 
ner: 
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“‘The liability of a member for assessment in any one year 
shall not exceed one-half of one per cent of the amount of his in- 
surance on property included in Class “A”, three-fourths of one per 
cent of the amount of his insurance on property in Class “B”, or 
one per cent of the amount of insurance on property included in 
° Class Lo! brpcd ” 


School houses are included in Class “B”. 


The company collects assessments in advance, and 
when an assessment is unpaid at the expiration of term for 
which the prior assessment carried the insurance, the poli- 
cy is automatically cancelled and the company has no 
further liability. 

The Farmers Mutual Insurance Company of Nebraska 
is not carrying in round numbers $339,000,000.00 of busi- 
ness with a surplus or contingent fund of $750,000.00, the 
Inajor portion of which is loaned on first farm mortgages 
in the state of Nebraska. 

The insurance policies written by this company pro- 
vide that they may be cancelled at the request of either the 
company or the policyholder by returning to the policy- 
holder the unearned portion of any assessment. Any school 
board that does not desire to continue its policy of insurance 
in the company can have the same cancelled and receive 
back its prorata part of the unearned assessment. 

Assuming the above statement of facts to be correct, I 
am of the opinion that school houses may be insured in the 
company in question, that is to say I know of no statute 
which makes it unlawful to so insure them. 


Whether it is wise or expedient to insure in such a com- 
pany is a question to be determined by the respective school 
boards. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 


December 1, 1924. 
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INSURANCE COMPANY—AGENTS 


An insurance company may lawfully refuse to employ anyone as its 
agent, who is acting as agent for some other and competing com- 
pany. 


Mr. Geo. N. Foster, 
Lincoln, Nebraska. _ 


Dear Sir. 
In your letter of the first instant you say: 


“There are approximately 175 imsurance companies known as 
“Union Companies.’ These companies are admittedly affiliated and 
in the territory which includes Nebraska are known as ‘Western Union 
Companies’. There is also a group of companies in this territory 
of something over one hundred which are known as ‘Bureau Com- 
ganies’, There are also between fifty and seventy-five more or less 
prominent non-affiliated insurance companies. The traveling agents 
and field men of the various Union Companies from time to time are 
making requirements on agents that they exclude from their general 
insurance agency all “Bureau’ and ‘Non-offiliated’ Companies. Re- 
peatedly various agents in the state have been told that they would 
have to represent all Union Companies or, the Union Companies 
would take up their supplies and refuse to continue their agency.” 


You inquire whether the Union Companies may law- 
fully refuse to employ any one as their agent upon the 
ground alone that he is acting as agent for Bureau and Non- 
offiliated Companies, and call the attention of this depart- 
ment particularly to the third subdivision of Section 3420, 
and also to Section 3425, Compiled Statutes of Nebraska, 
1922 edition. Among the things declared to be trusts and 
unlawful by Section 3420, Compiled Statutes are combina- 
tions: 

“To prevent competition in insurance, either life, fire, accident 


or any other kind, or in manufacture, making, constructing, transpor- 
tation, sale or purchase of merchandise, produce or commodities;” 


Section 3425 ,Compiled Statutes, provides: 


-“Any combination or agreement made or entered into by or be- 
tween two or more fire insurance companies insuring property against 
casualtes from the elements, transacting business within this state, 
or between the officers, agents, or employees of any such companies, 
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relating to the rates to be charged for insurance, the amount of com- 
missions to be allowed agents for procuring insurance, or the manner 
of transacting the business of fire insurance within this state, is here- 
by declared to be unlawful, and any such company, officer, or agent 
volating this provision shall be guilty of a misdemeanor and on con- 
viction thereof, in any court having jurisdiction, shall pay a penalty of 
not less than one hundred dollars, nor more than five hundred dollars 
for each offense, to be recovered for the use of the permanent school 
fund in the name of the state.” 


I am of the opinion that the fact that an insurance 
company refuses to retain in its employ as agents persons, 
who are also acting as the agents of its competitors, does 
not necessarily show that it is violating the provisions of 
either of the sections of statute above quoted. The 
fact that the same person is not allowed to act as agent for 
two or more competing companies certainly does not tend 
in any way to stifle competition between such companies. 


Where several companies enter into an agreement by 
which they bind themselves not to employ as an agent any 
one, who acts as agent for certain other companies, a 
somewhat different situation is presented, but in that 
case I do not believe that such an agreement is, in itself, 
a violation of either of the provisions of statute above 
quoted, although it might be taken as some evidence, 
when considered with other things, that an unlawful com- 
bination has been formed to prevent competition in  in- 
surance, 

In the case of Booker & Kinnard v. Louisville Board 
of Fire Underwriters, 21 A. L. R. 531-2, cited in your 
letter, it was held: 

“Refusal of members of a board of fire underwriters of a particu- 
lar city to have business transactions in such business with any 
agent, who is not a member of the board is not an unlawful boycott.” 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
May 5, 1924. 
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INSURANCE COMPANY—CAPITAL. 


A foreign insurance company carrying on an insurance business in 
this state is required to have the same amount of capital and 
surplus that a domestic insurance company is required to have. 


Mrs. M. A. Fairchild, 
Lincoln, Nebraska. 


Dear Madam: 


You call my attention to the provisions of Section 1, 
Article XII, Constitution of Nebraska, which provides 
‘among other things: 


“Foreign corporations transacting or seeking to transact business 
in this state shall be subject, under general law, to regulation, 
supervision and general control, and shall not be given greater rights 
or privileges than are given domestic corporations of a similar char- 
acter,” 


-——— 


and also to the provisions of Section T7774, Compiled 
Statutes of Nebraska, 1922 edition, which provides: 


“No foreign or alien insurance company shall be permitted to 
transact any business of insurance in this state unless it possesses, 


in its own exclusive name and right, paid up, unimpaired capital . 


stock, if a stock company, or must own, have and possess, in its 
own exclusive name and right, net assets unimpaired of the kind 
required by this chapter, if a mutual company, equal to the mini- 
mum amount of the paid up capital, or assets required by this ar- 
ticle to entitle any domestic insurance company to transact a like 
business,” is 


and inquire whether in view of the above quoted statu- 
tory and constitutional provisions, an insurance com- 
pany organized under another state, may lawfully be au- 
thorized to transact business in this state without the 
surplus required of a domestic corporation transacting a 
like business. 


In answer to your question, I will say that, in my 
opinion, it may not. A foicign insurance corporation may 
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not be authorized to do business in this state unless it has 
the mininum amount of capital and surplus required of a 
domestic company transacting a like business. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 13, 1923. 


INSURANCE COMPANY—GROSS PREMIUM TAX. 


Insurance companies organized under the laws of this state (except 
fire companies, fraternal beneficiary associations and mutual 
companies operated on the assessment plan and having no capital 
and paying no dividends), in lieu of all other taxes upon intangible 
property pay 4 mills on the dollar upon their gross premiums 
collected during the preceding calendar year, less dividends paid 
Nebraska policy holders and reinsurance paid on Nebraska busi- 
ness, to the State Treasurer. : 


Mr. George N. Foster, 


-. Attorney at Law, 


- Lincoln, Nebraska. 
Dear Sir: 


In answer to the question asked in your letter of 
the 13th inst. addressed to this department, permit me to 
say, that in my opinion, in view of the facts stated in 
your letter, the Union Automobile Insurance Company, 
which you say is organized under the laws of the State of 
Nebraska and is not a fire insurance company or a 
fraternal benefit insurance company or a mutual insurance 
company, but is a capital stock automobile insurance 
company, pays all its taxes upon intangible property to 
the state treasurer under the provisions of Section 5896 
that such a company 
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“In lieu of all other taxes upon intangible property shall pay 
four (4) mills upon the gross premiums collected in this state during 
the calendar year preceding the assessment, less reinsurance paid on 
Nebraska business, and dividends paid policy holders in Nebraska 
during the same period, as shown by the reports of such company to 
the Department of Trade and Commerce.” 


No part of the intangible property taxes of such a 
company is paid to the county treasurer. I may add that 
the term “intangible property” includes money. (See Section 
5811, Compiled Statutes, 1922 Ed.) 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
“November 14, 1923. 


INSURANCE COMPANY—LOANING MONEY, 


An insurance company may not engage in the loaning of money as its 
principal or main business. 


Mir. HB. D,. Beach, 
4903 California St., 
Omaha, Nebraska. 


Dear Mr. Beach: 

You say the Omaha Liberty Insurance Company re- 
insured all its business a few weeks ago, and has since 
written no insurance at all except a few automobile risks 
where the company had loaned money to the purchaser 
of the automobile. 


You add that some of the stockholders plan to con- 
tinue the business of loaning money on automobiles, and 
to write no insurance except on such cars as the company 
has made a loan on. You inquire if this can legally be 
done. Your question is answered, I think, by Section 
7784, which provides: 
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“No domestic insurance company shall transact any business 
other than that specified in its articles of incorporation and no 
foreign or alien company admitted to transact business in this 
state shall transact any other kind of business than that which it 
has been authorized by the laws of the state or country of its incor- 
poration to do.” 


1 assume that the articles of incorporation of the 
Omaha Liberty Fire Insurance Company do not in express 
terms authorize it to engage in the business of loaning 
money, hence I am of the opinion that it may not engage 
in the loaning of money as its principal or main business. 


What is said herein is to be construed as merely an 
expression of the personal views of the writer upon the 
subject and not as an official opinion of the department, 
for the department does not give official opinions to any- 
one except state officers and county attorneys in certain, 
classes of cases. 

Very truly yours, , 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
March 21, 1924. 


INSURANCE COMPANY—LICENSE. 


The Department of Trade and Commerce may refuse to license a for- 
eign insurance “company to write more kinds of insurance than 
a domestic insurance company can be authorized to write. 


Mrs. J. D. Fairchield, 
Bureau of Insurance, 
lincoln, Nebraska. 
Dear Madam: 
In the matter of the application of the Aetna Life 
Insurance Company, a foreign corporation to transact 


workmen’s compensation and liability insurance in Ne- 
braska, permit me to say that in my opinion you are justi- 
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fied in refusing to license that company to transact more 
kinds of business than a domestic insurance company 
organized now could be licensed to transact under the 
existing law of this state. 


I have read with interest the letter of Andrew F. 
Gates, submitted to me by you, but it has not changed 
my opinion heretofore expressed in this matter. I note 
that Mr. Gates calls attention to Section 7764, Compiled 
Statutes of Nebraska, which provides that every domestic 
insurance company organized prior to the passage of our 
present insurance law in 1918, and licensed to transact 
business in this state, should have the right to continue 
such business under the new law, but so far as that pro- 
vision of statute is concerned, it is sufficient to say that 
the Aetna Life Insurance Company is not a domestic cor- 
poration, and does not come under the terms of the law. 
While the provisions of the constitution that, 

“Foreign corporations transacting or seeking to transact busi- 
ness in this state shall be subject, under general law, to regulation, 
supervision and general control, and shall not be given greater rights 
or privileges than are given domestic corporations of a similar 
character.” 


is directly applicable to said company. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 18, 1923. 
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INTOXICATING LIQUOR—BEVERAGE. 


Whether or not alcohol has been so treated as to be unfit for beverages 
is a question of fact. Possession of such liquor as constituting 
a crime would depend upon the evidence aforesaid. 


Mr. T. W. Carroll, 
Law Enforcement Officer, 
Brownell, Block, 
Lincoln, Nebraska. 


Dear Mr. Carroll: 


You state that a certain person was arrested and 
from his possession there was taken a sixteen ounce bottle 
of Merrell’s Rubbing Alcohol Compound, containing 95% 
alcohol, manufactured by the Wm. S. Merrell Company 
of Cincinnati, Ohio, and for the possession of the foregoing 
he was fined by the police judge for being intoxicated. 
It seems the county attorney was not consulted in the 
matter, 


We presume there was some other evidence to sustain 
the conviction of intoxication besides the possession of 
this liquor. If it is prosecution for merely the possession 
of the liquor and the foregoing bottle constituted the 
evidence, there might be some question on the question 
of fact involved in the case. 


Section 3237, Compiled Statutes of Nebraska, 1922, 
defines intoxicating liquor. The definition is sufficiently 
broad to cover the article described in your letter. While 
this fluid is probably intoxicating liquor, yet the possession 
might not be an offense against the liquor laws. Sections 
53247 and 3252 indicate that intoxicating liquors may be 
had in possession without being in violation of the law, 
provided the alcohol has been treated so that it is unfit 
to be used as a beverage. This, of course, would be a 
question of fact to be shown upon a hearing of the case. 
If the article in question was treated so that it is improper 
as a beverage it would be no violation of law to have it 
in possession. Section 3253, in referring to alcohol treated 


OPINIONS 451 


so that it is unfit as a beverage, provides that alcohol 
may be sold and kept for sale, provided it is so treated 
according to some formula permitted by the United States 
commissioner of internal revenue so as to render the 
liquor unfit to be used as a beverage. If the defendant 
made a showing that it was so treated it would seem 
that his defense would be perfect. Sections 3275 and 3277, 
referring to facts and pleadings, are sufficient to make out 
a prima facie case. These sections do not seem to refer 
to mere possession of liquor, and it is possible, upon the 
trial, it would be necessary to show that the article was 
intoxicating liquor. It would be a wise thing to show that 
it had not been treated so that it would make it unfit for 
use as a bevarage. On the defense, however, the defendant 
would have a right to show that it had been treated with 
a formula heretofore referred to, and if he made that 
showing, it would probably be held by the court that it 
was not intoxicating liquor as defined by statute. 


Trusting that the: foregoing answers your inquiry, 
I am, 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
December 28, 1923. 
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INTOXICATING LIQUOR—DRUGGIST. 


It is unlawful under our prohibitory laws for a druggist to have in 
his possession any liquor which may be used for beverage pur- 
poses, and pharmacists within this state are confined to the use 
of pure ethyl alcohol and alcohol treated according to some for- 
mula permitted by the United States Commissioner of Internal 
Revenue to render same unfit for beverage purposes. 


Hon, R. A. Haynes, 
Federal Prohibition Commissioner, 
Washington, D. C. 


Dear Sir: ‘ 


In reply to your favor of the 30th ultimo, inquiring 
if it is unlawful for druggists to sell Elixir of Turpin 
Hydrate to be used in filling prescriptions( a compound 
which by itself could be used as an intoxicating beverage, 
but which when. used as a part of a prescription would be 
unfit for beverage purposes we direct your attention to 
Section 3253 of the Compiled Statutes of 1922, which 
provides: 


“Any registered pharmacist, as herein described, may keep pure 
ethyl alcohol to be used by him for scientific, mechanical and medi- 
cinal purposes only and may sell “and keep for sale alcohol so treated 
according to some formula permitted by the United State com- 
missioner of internal revenue so as to render it unfit to be used as 
a beverage. 


Registered pharmacists, as hereinbefore described, may make 
uses of pure ethyl alcohol such as are permitted’ by the United States 
Commissioner of Internal Revenue without paying the special revenue 
tax as retail liquor dealers. Every retail druggist or registered phar- 
macist to whom a permit has been issued in accordance with the pro- 
visions of this act, shall within ten days after the first day of each 
month make and file with the county clerk of the county in which 
such business is conducted, a report in writing, duly verified under 
oath, setting forth the amount, kind and value of all intoxicating 
liquors in their possession and all purchases made by them of in- 
toxicating liquors, during the month immediately preceding.” 


This act was recently construed by the supreme court 
of Nebraska in the case of Fitch vs. State, 102 Nebr. 361, 
wherein our supreme court held: 


; 
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“The sale of intoxicating liquors is absolutely prohibited within 
this state, except as they may be sold under permit issued by the 
governor * * * and to sell any registered pharmacist owning 
or conducting a retail drug store, or actually employed in a 
retail drug store, pure ethyl alcohol and alcohol treated according to 
some formula permitted by the United States commissioner of in- 
ternal revenue so as to render it unfit to be used as a beverage.” 


It is therefore our opinion. that it is unlawful, under 
the prohibitory laws of Nebraska, for any druggist to 
have in his possession any liquor, which may be used for 
beverage purposes, and that pharmacists within the State 
of Nebraska are confined to the use of pure ethyl alcohol 
and alcohol treated according to some formula permitted 
by the United States commissioner of internal revenue, 
so as to render it unfit for beverage purposes. 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE,, 
Assistant Attorney General. 
July 3, 1928. 


INTOXICATING LIQUOR-—INTERSTATE, 


Consignment by one corporation to an affiliated corporation in an- 
other state of a shipment of intoxicating liquor, is not such 
interstate commerce as to prohibit the state from taking appro- 
priate action. 


Hon. U, 8S. Rohrer, 
Federal Prohibition Director, 
Omaha, Nebraska. 


Dear Mr. Rohrer: 


Answering your letter of February 20th pertaining to 
the shipping of intoxicating liquor into the State of 
Nebraska by a foreign corporation to its consignee in 
Omaha, which consignee you say is a subsidiary or affili- 
ated corporation, we call your attention to Article XVIIT 
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of the Constitution of the United States which prohibits 
the manufacture, sale or transportation of intoxicating 
liquors for beverage purposes. 


Where liquor or alcohol is being transported for other 
than beverage purposes we presume that the United 
States Statutes would first govern in case of conflict with 
the State laws. However, by the Constitution you wili 
note that Congress and the States are permitted to en- 
force this article by appropriate legislation. We know 
of no conflict between our state laws and the enactment 
of Congress upon this subject. We therefore believe that 
the United States courts would declare that the trans- 
portation in question, where consignment is to an affiliated 
corporation, would not be such interstate commerce as 
would prohibit the states from taking appropriate action. 
In view of the concurrent power in the states granted 
by the constitution we feel that this subject would not 
be entirely controlled by interstate commerce commission 
in case of such interstate shipments. 


We must therefore conclude that the provisions of the 
state laws must be complied with and that no subterfuge 
should permit a foreign corporation to obtain any advan- 
tage in the construction or enforcement of the liquor 
laws. If this affiliated corporation is organized and 
operated as a subterfuge and in order to gain an unfair 
advantage, we believe that the United States courts would 
very promptly say the State laws would be enforced. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 27, 1924. 
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INTOXICATING LIQUOR—PERCENTUM OF 
ALCOHOL. 


It is unlawful to manufacture, keep for sale or sell a beverage con- 
taining more than one-half of one per centum of alcohol, 


Rev. F. A. High, 
State Superintendent Anti-Saloon League, 
Lincoln, Nebraska. 


Dear Mr. High: 


In your letter of the 14th instant you state that there 
are breweries in the state which have manufactured and 
have on hand large quantities of liquids containing one- 
half of one per centum or more of alcohol by volume, and 
inquire if they are breaking the law in so doing. 


The Constitution of Nebraska, in Section 10, Article 
XV, provides: 


“On and after May 1, 1917, the manufacture, the sale, the keep- 
ing for sale or barter, the sale or barter, under any pretext, of malt, 
spirituous, vinous or other intoxicating liquors, are forever prohibited 
in this state, except for medicinal, scientific or mechanical, or sacra- 
mental purposes.” 


Section 3288, Compiled Statutes of Nebraska, 1922, 
among other things, provides: 

“Tt shall be unlawful for any person to manufacture, sell, keep 
for sale or barter, give away, barter, exchange, transport, purchase, 
or to sell or to barter under any pretext, any malt, spirituous, vinous, 
and intoxicating liquors, except only certain liquors, for medicinal, 
mechanical, scientific or sacramental purposes by persons specifically 
authorized in the manner and to the extent only as hereinafter pro- 
vided.” 


Section 8237, Compiled Statutes of Nebraska, 1922, 
provides : 

“The words ‘intoxicating liquor’ or ‘intoxicating liquors’ as used 
in this act, shall be construed to embrace all, malt, fermented, vinous 
or spirituous liquors, wine, porter, beer, ale or any intoxicating drink, 
mixture or preparation of like nature, and all malt or brewed drinks, 
and all mixtures or preparations, whether patented or not, which will 
produce intoxication, and in addition thereto, such liquors of a dif- 
ferent character and not hereinbefore enumerated capable of use as a 
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beverage containing over one-half of one per centum of alcohol. Natural 
persons, unincorporated associations of persons, partnerships and 
corporations shall be deemed persons. All forms of the pronoun ‘he’ 
shall be held to stand for persons as herein defined irrespective of 
gender.” 


While it might be held under the present law, that 
it would be legal to manufacture a liquid for beverage 
purposes containing one-half of one per centum of alcohol, 
it seems that the law clearly prohibits the manufacture, 
keeping for sale, or sale of a beverage containing more 
than one-half of one per centum of alcohol, unless under 
proper authority one acts under the exception in Section 
3238, which deals with liquors manufactured and used 
for medicinal, mechanical, scientific or sacramental pur- 
poses. 

. Respectfully submitted, 
O. S. SPILLMAN, 


Attorney General. 
April 20, 1923. 


INTOXICATING LIQUOR—POSSESSION, 


The possession of intoxicating liquor, including raw whisky, in a pri- 
vate dwelling house of the person against whom the violation of 
the act is charged, in and of itself is prima facie evidence that 
such liquor was kept by such person for the purpose of unlaw- 
ful sale, use or disposition, in violation of the law as provided 
by Chapter 94, Laws of 1923. 


Hon. Penrose E. Romig, 
County Attorney, 

Box Butte County. 
Alliance, Nebraska. 


Dear Sir: 

We have your favor of the fifth instant stating that 
where complaint had been made charging the defendant 
with the illegal possession of intoxicating liquor at his 
residence on the 17th day of August, 1923, and at the hear- 
ing thereon the defendant raised the question that because 
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of having possession of said liquor prior to August 3, 1923, 
being the time when Chapter 94, Laws 1923, (H. R. 582) 
took effect, the possession of such intoxicating liquor was 
of itself prima facie evidence of unlawful possession of said 
liquor. You inquire if, in our opinion, the defendant had 
possession of said liquor at his residence prior to August 
3, 1923, that the same would be exempt from Chapter 94, 
Laws 1923. In reply we direct your attention to that 
part of Chapter 94, Laws 1923, which reads as follows: 


“Provided, however, that in an action brought under the pro- 
visions of this act, or based upon complaint of any violation thereof, 
or in any civil action growing out of any such actions, the posses- 
sion in and of itself, of any intoxicating liquor, including the posses- 
sion. of raw whiskey, commonly called ‘moon shine’ in a private 
dwelling house by the person against whom the violation of the act 
is charged, shall constitute prima facie evidence that such liquor was 
kept by such person with the purpose of unlawful sale, use or dis- 
position in violation of law.” 


This statute became effective on August 3, 1923. 


We further direct your attention to the case of State v. 
Giaudrone, 109 Wash. 397, 186 Pac. 870, where the defend- 
ant was convicted under a statute relating to the manufac- 
iure, keeping for sale and disposition of intoxicating liquor. 


In discussing the case the supreme court said: 


“The case of State v. Eden, 92 Wash. 1, 158 Pac. 967, 159 Pac. 
700, is cited as supporting the conclusion that possession of liquor un- 
lawfully acquired prior to the passage of the initiatory measure is 
not a violation of the provisions of the act. But that case was 
decided prior to the passage of the amendatory act, which allowed a 
limited use of intoxicating liquor, and when it did not contain the 
sweeping provision now found in the section before cited, designated 
as Section XVII-H. The decision was based on the provisions of the 
act many of which have been directly repealed. Plainly it was not 
there asserted, or intended to be asserted, that the state may not 
make criminal the possession of intoxicating liquor whensoever or how- 
soever acquired.” 


The above cited case was followed in the subsequent 
case of State v. Wood and Wife, 198 Pac. 737, where the 
defendants were convicted upon information charging them 
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with the offense of unlawfully having in their possession 
intoxicating liquor. At the trial the defendants requestea 
that the jury be instructed as follows: 


“You are further instructed that, even though you should be con- 
vinced beyond a reasonable doubt that the defendants did, at the 
time and place set forth in the information, have in their possession 
intoxicating liquor, yet I instruct you that if you believe that said de- 
fendants came into lawful possession of said liquor during the time 
when, under the laws of this state, it was lawful to have possession 
of intoxicating liquor, or you should have a reasonable doubt as to 
such facts, then you must acquit the defendants. 


“This instruction the court refused, and the second error is predi- 
ated thereon. But the question suggested does not require extended 
discussion. It was before this court in the case of State v. Giaudrone, 
109 Wash. 897, 86 Pac. 870, where we determined, in harmony with 
the view here taken by the trial court, that the manner of the acqui- 
sition of intoxicating liquor did not affect the question of rightfulness 
of possession.” 


Again, in the case of State v. Montgomery, 209 Pac. 
199, where the defendant was convicted of having unlawful 
possession of intoxicating liquor, the supreme court of 
Washington said: 


“On his appeal here the defendant contends that the laws of the 
state with respect to traffic in and possession of intoxicating liquors 
as a beverage are abrogated and superseded by the National Prohibi- 
tion Act (41 Stat. 305), and since the latter does not prohibit pos- 
session of such liquor, section 17h of the state law (Rem. Comp. Stat., 
sec. 7328) making its possession unlawful is in conflict with the 
national act and void. This is not an open question in this jurisdic- 
tion. It was first decided contrary to appellant’s views in State v. 
Turner, 115 Wash. 170, 196 Pac. 638. In the later case of State v. 
Jewett (Wash.) 207 Pac. 8, after quoting from the Turner case, we 
said: 


“We have no doubt that the several states now have a right 
to enact and enforce any laws, or enforce any previously enacted 
laws, on the subject of intoxicating liquors, which tend to carry into 
effect the purposes and objects of the Eighteenth Amendment and the 
Volstead Act, and that the only privilege of which they have been de- 
prived by the amendment is that they may not enact or enforce laws 
which would be inimical to or tend to defeat, the amendment, or 
acts of Congress passed by virtue of it. Not only may they enact any 
laws on this subject which are not inconsistent with the congres- 
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sional acts or the Eighteenth Amendment, but it is conceivable that 
they may enact any laws so long as they do not undertake to declare 
that lawful which the amendment or congressional act declares un- 
lawful, or seek to legalize that which the amendment has declared 
illegal.’ 


We now make the last sentence quoted a positive statement 
and adopt it and the other part quoted as the law of this case. Our 
view is fully supported by a recent decision of the Supreme Court 
of the United States in the case of Vigliotti v. Peansyivania, 258 U. 
in ee eae , 42 Sup. Ct. 330, 66 L. Ed. 389.” 


In the recent case of Vigliotti v. Pennsylvania, supra, 
the supreme court of the United States said: 
“In case of an indictment for selling without a license, a sale 


is presumed to be unlawful, and the burden is on the defendant te 
show the authority on which he acted.” 


We are therefore of the opinion that, under the pro- 
visions of Chapter 94, Laws 1923, that possession of intoxi- 
cating liquor in and of itself, including raw whiskey, com- 
monly called moonshine, in a private dwelling house by 
the person against whom the violation of the act is 
charged is prima facie evidence that such liquor was kept 
by such person with the purpose of unlawftl, sale, use or 
disposition in violation of law, and it is immaterial when- 
soever or howsoever said liquor was obtained. And in 
case of an indictment the burden is on the defendant to 
show that the possession of such liquor was for some 
lawful purpose as provided by statute, 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
September 7, 1923. 
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INTOXICATING LIQUORS—SACRAMENTAL 
PURPOSES. 
The only wholesale druggists who may sell wine for sacramental 
purposes are those who have stocks of drugs of the value of 


$25,000 and pay a special tax as wholesale liquor dealers to the 
United States government. 


Hon. J. H. Broady, 
Secretary to Governor, 
TAncoln, Nebraska. 
Dear Sir: 

In response to the request of U. S. Rohrer trans- 
mitted to me through you for an opinion from this office 
as to whether wholesale druggists are qualified in Ne. 
‘braska to sell wine for sacramental purposes, I will say 
the statutes provide: 

“Wholesale druggists having and carrying a stock of drug. 
of the amount and value of twenty-five thousand dollars, and pay- 
ing a special tax levied by the United States internal revenue depart- 
ment as wholesale liquor dealer may, upon compliance with the terms 
of this act, sell wine for sacramental purposes to bona fide reli- 


gious organizations or churches qualified to purchase the same.” * * * 
(Section 3251, ‘C. S. of Nebraska, 1922 Edition.) 


It will be observed that it is only wholesale druggists 
paying special taxes to the United States as wholesale 
liquor dealers that are authorized under the law above 
_quoted to sell wine for sacramental purposes in Nebraska. 


I doubt if there are any druggists in Nebraska at the 
present time, who pay a special tax as wholesale liquor 
dealers, and if they do not, they are not qualified to sell 
wine for sacramental purposes. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 15, 1923. 
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INTOXICATING LIQUORS—TOILET COMPOUNDS 


Toilet articles containing alcohol and manufactured as provided by 
law may be sold without violating the intoxicating liquor laws. 


S. 8S. Kresye Company, 
Detroit, Michigan. 
Dear Sirs: 

You ask whether or not it is necessary for you to have 
a permit in order to dispose of toilet waters containing 
aleohol in your various stores in the state. 


If you have at hand the Compiled Statutes of Ne- 
braska, 1922, we call your attention to Section 3260, which 
provides that the provisions of this act shall.not be con- 
strued to apply to the preparation, sale, distribution, giving 
away, dispensing or possession of any alcoholic combina- 
tion, preparation, or remedy, containing drugs, or medicine 
which does not contain more alcohol than is necessary 
for the legitimate purpose of extraction, solution or preser- 
vation, and which contains drugs, whether singly or in com- 
patible combination, in sufficient quantities to so medicate 
such compound, preparation or remedy, as to make them 
medicinal preparations or compounds, and to render such 
compound, preparation or remedy unfit for use as a 
heverage. 


In the same section it is held that these provisions 
shall not apply to mechanical, culinary or toilet prepara- 
tions, which contain no more alcohol than is necessary to 
dissolve the oils,.or extract the desired active principles 
and hold them in solution, provided such compounds, 
preparations, remedies, perfumes, essences, extracts and 
syrups are not manufactured, bought, sold or dealt in for 
use as a beverage or intoxicant, and provided the same 
are unfit for use as beverages. 


The same section provides that no person shall keep 
any such preparations with the intent to sell them as 
beverages. It also provides that every druggist or other 
person who shall sell or give away any patent or proprie- 
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tary medicine which contains sufficient alcohol to produce 
intoxication, shall be required to register the name and 
address of the person. 


Under the interpretation of this law our supreme court 
has held that the fitness of the preparation for use as 
beverage is a question of fact and the sale of same is 
prohibited if the same can be used as a beverage. Schem- 
mer v. State, 105 Neb. 324. 


This opinion does not apply to anything more than 
the interpretation of the liquor act of this state and does 
not cover the United States laws, nor laws relating to 
the sale of drugs or food products. Excluding these 
questions, we see no reason for requiring a permit to sell 
toilet preparations unless same should be required by ordi- 
nance. If you desire further information as to the sale of 
-any particular article under the pure food and drug act 
we suggest that you write direct to the Department of 
Agriculture of this State. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
-By LLOYD DORT, 


Assistant Attorney General. 
May 29, 1924. 


INTOXICATING LIQUOR—TRIAL BY JURY. 

A magistrate may grant defendants upon request a jury trial in 
prosecutions for the violation of the liquor law, but is not re- 
quired to grant a trial by jury in such cases. 

Mr. F. A. High, 

State Superintendent, 

Anti-Saloon League of Nebraska, 

Lincoln, Nebraska. 

Dear Sir: 


You call my attention to Section 3287, Compiled 
Statutes of Nebraska, 1922, which reads in part as 
follows: 
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“Magistrates and police courts are hereby vested with jurisdiction 
to try without a jury all violations of this act and of all such ordin- 
ances wherein the penalty does not exceed a fine of one hundred dol- 
lars or imprisonment for a period of three months, and upon con- 
viction, such magistrates and police judges shall impose sentence,” 


and inquire whether in view of the above quoted pro- 
visions of statute a magistrate has a right to grant a trial 
by jury in a liquor case. 


The question which you ask is not entirely free from 
doubt in the absence of a court decision on the subject. 
I am inclined to the opinion, however, that a_ magistrate 
may grant a defendant, upon request, a jury trial in 
such cases. I do not think, however, that he is required 
to do so. 


Section 9991, Compiled Statutes of Nebraska, 1922, 
provides that in the prosecution of minor offenses: 


“After the plea of the defendant has been entered, if he plead not 
guilty, the defendant, or complainant, or the county attorney, if he be 
present, may demand a jury, but if no jury be demanded, the cause 
may be tried by the magistrate.” 


I am of the opinion that the provision of statute first 
above quoted merely modifies the provision of statute 
last above quoted to the extent of providing that in the 
prosecution of liquor cases where the punishment can not 
exceed a fine of One Hundred Dollars ($100.00) or im- 
prisonment for three months the magistrate may refuse to 
allow a jury trial if he sees fit to do so. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 16, 1924. 
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INTOXICATING LIQUOR—UNITED STATES 
GOVERNMENT PERMIT. 


But one filing fee is required for each certified copy of a United 
States permit to manufacture, sell or transport intoxicating li- 
quor. 


Hon. F. C. Radke, 
Secretary to Governor. 
Lincoln, Nebraska. 


Dear Sir: 


You have submitted to this department for its con- 
sideration two letters received by you from U. 8S. Rohrer, 
federal prohibition director, dated respectively December 
12, 1923, and January 4, 1924. 


In answer to the question asked in Mr. Rohrer’s 
letter of the 4th instant, I will say that Section 38255, 
Compiled Statutes, 1922 edition provides among other 
things: 

“It is unlawful to manufacture, sell, transport or have in pos- 
session any intoxicating liquor in any case which now requires a per- 
mit from the United States without the party having such permit firgt 
filing a certified copy thereof in the office of the governor, fee for 
which shall be $2.00, and when such permit is so filed no permit from 
the state shall be necessary. All fees collected by the governor shall 
be paid by him into the state school fund. Possession of a permit from 
the United States, a copy of which is not filed as herein provided is 
prima facie evidence that the party holds such permit for the purpose 
of violating the laws of Nebraska.” 


It will be observed the above quoted provision of 
statute makes it unlawful to do certain things even though 
permission to do them has been obtained from the United 
States, and the doing of them would be otherwise lawful 
unless a certified copy of the permit is filed with the 
Governor. The penalty prescribed for such violation is 
found in Section 3288, Compiled Statutes. I wiil add 
that in my opinion, but one filing fee is required for each 
certified copy of a permit, and when a certified copy of a 
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permit is filed, no second copy of same permit need be filed 
in the Governor’s office, even though the permit be for a 
longer term than one year. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
January 28, -1924. 


IRRIGATION DISTRICTS—SCHOOL LAND ASSESS- 
MENTS. 


Where school land belonging to the State of Nebraska has been 
leased which lies within an irrigation district, it is the duty of 
the assessor to assess the leashold interest in such school land. 
All taxes against leasehold interests on school lands belonging 
to the state are collected in the same manner as taxes against 
other real estate. 


Mr. Oscar Johnson, 
County Clerk, 
Chadron, Nebraska. 
Dear Sir: 


We have your favor of the 13th instant inquiring if 
unpatented lands should be assessed by the Whitney Irri- 
gation District and if this would include the assessing of 
school lands belonging to the State of Nebraska, and the 
manner for collecting delinquent taxes. In reply we direct 
your attention to Section 2870 and following, Compiled 
Statutes for 1922. 


Section 2872 provides that the assessor shall make 
assessment of the land including leasehold estates in lands 
belonging to the State of Nebraska. 


Section 2875 provides that the board shall levy an 
assessment sufficient to raise the annual interest on out- 
standing bonds, and certify the same to the county clerk 
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of the county in which the land is located, and all tax lists, 
when delivered to the county treasurer, shall contain all 
taxes in each fund on each tract of land by the board of 
such irrigation district and shall be collected by the 
county treasurer at the same time, and in the same man- 
ner as all other taxes are collected in this state. 


Section 2877 provides that all assessments on real 
property and assessments on leasehold estates on lands 
belonging to the state are a lien against the property 
assessed, and further provides that it shall be the duty of 
the county and township treasurers to collect such assess- 
ments in the same manner as other taxes against real 
estate are collected, and the revenue laws of the state 
for the collection and sale of land for such taxes are made 
applicable to the collection of assessments under that 
article. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
October 17, 1925. 


IRRIGATION LEVY—CITY AND TOWN LOTS. 


City and town lots within an irrigation district which are occupied 
and used exclusively for other than agricultural purpose shall 
not be assessed or taxed by such. irrigation district during the 
time such lots are so used and occupied, 


Mr. Theo. Lowe, Jr., 

_ County Clerk, 

North Platte, Nebraska. 
Dear Sir: 

In answer to the question propounded in your letter 
of the 18th instant, in which vou state that vou have 
within the corporate limits of the City of North Platte, 
about 400 lots that are being assessed an irrigation tax, 
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and in which you state said lots are occupied by private 
dwellings, and do not use any water from the irrigation 
ditches, and inquire whether such lots can be assessed 
for an irrigation tax, I will say that your question is an- 
swered I think by the first proviso in Section 2872, 
Compiled Statutes, 1922 edition, which provides: 

“That city and town lots within any irrigation district, which are 
occupied and used exclusively for other than agricultural purposes, 


shall not be asséssed or taxed by such irrigation district during the 
time such lots are so occupied and used.” 


In the case of Erickson vs. Nine Mile Irrigation Dis- 
trict, reported in 190 N. W. at page 573 thereof, an in- 
junction was granted enjoining the levy and collection of 
a tax for irrigation district purposes against said property. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
January 21, 1924. 


JALL—CONFINEMENT. 
Where there is no jail in the county, the sheriff or other officer hav- 
ing a prisoner in charge may imprison him in the jail of any 
county in the state. 


Mr. Guy Laverty, 
County Attorney, 
Burwell, Nebraska. 
Dear Sir: 

In your letter of the 4th instant, you inquire whether 
prisoners, who have been convicted in the county or district 
court, and sentenced to a ‘jail and committed to the 
custody of the sheriff can be ordered by the county con:- 
missioners taken to some jail outside the county, or 
whether the county judge or district judge after sentence 
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or at the time of sentence can order them taken to some 
other county. 


In answer to your question, I will say that in my 
opinion in ordinary cases the commitment should be to 
the jail of the county in which the crime was~ committed, 
and the trial had. (Section 10197, Compiled Statutes). But 
when the court orders the prisoner confined in the cell of 
the jail and there is no cell in the county jail, or there is 
no jail in the county, I believe the sheriff or other officer 
having the prisoner in charge may imprison him in the 
jail of any county in the state. (Sections 10200 and 10034, 
Compiled Statutes, 1922 edition.) 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 
December 8, 1924. 


JAIL—INCIDENTAL TO COURT HOUSE 


If special tax be voted for erection of a new court house, cells may 
be constructed in some part of said building to be used as a 
jail, even though congtruction of a jail was not submitted to the 
voters, the jail being incidental to and not inconsistent with the 
general purpose for which the building was erected. 


Hon. P. B. Weaver, 

Chairman, Board of County Commissioners, 
Falls City, Nebraska. 

Dear Mr. Weaver: 

You state that the voters of Richardson county have 
voted a special tax as provided in Section 353, Compiled 
Statutes for 1922 for the erection of a new court house 
and ask if it would be legal to construct cells in some part 
of said building to be used as a jail, in view of the fact 
that the question of building a jail was not submitted to 
the voters at said election. 
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Answering your inquiry, I would call your attention 
to the case of Champion Iron Company v. City of South 
Omaha, 139 N. W. 848, where an election was held for 
the purpose of making a levy for a new city hall. The 
requirements for building a city hall are similar to those 
for building a court house, in that there must be a vote 
of the electors, etc. In this case the building of a jail 
was not submitted to the voters. The city council, how- 
ever, felt that a jail should be included in the building, and 
they proceeded to install cells in a part of the building. A 
controversy arose over the payment for that part of the 
structure, and a similar question arose to the one which 
you present. Judge Letton in writing the opinion of the 
court among other things stated: 


“The installation of cells in a ‘City Hall’ to be used in connec- 
tion with a police court held in the building, is incidental to, and 
not inconsistent with, the general purpose for which such building 
may be erected.” 


The court further said: 


“It is impossible to lay down an exact definition of the term ‘City 
Hall’. If separate buildings for different departments of city admin- 
istration are erected upon the same site, so related to each other 
and to the main structure as to form practically a part of the same 
general plan, each of the buildings would be authorized by a vote 
conferring power to issue bonds ‘to purchase a site and erect a city 
hall thereon.’ ” 


The court further held: 


“The erection of cells in the police court building should be con- 
sidered as forming a part of the general plan for a city hall, and 
that the cost thereof is properly payable out of the money appro- 
priated by the vote upon the issuance of bonds for the purchase of a 
site, and erection of a city hall thereon.” 


Another case which presents a similar doctrine is 
State v. Harrison, 24 Kans. 271, and still another citation 
on the subject Pauley Jail Bldg. & Mfg. Co. v. Board of 


Commissioners of Kearney County, 68 Fed. Reporter, 170. 
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In view of the above holdings, it is my opinion that 
vou may lawfully install cells in some part of the new 
court house to be used as a jail for the county. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
June 20, 1923. 


JUSTICE OF THE PEACE—OFFICIAL DOCKET. 


A county board has discretion to furnish justices of the peace of. 
the county with official dockets. 


Mr. R. Birth, 
Buffalo, Nebraska. 
Dear Sir: 


In answer to your letter of the 20th instant I will say 
that in this, Lancaster county, the county board sees 
that the justices of the peace are furnished with dockets, 
and I think in many of the counties they are provided with 
copies of the statutes. I find no law which in express 
terms says this must be done by the county. But it is 
probable that it is discretionary with the county board to 
furnish the docket at least, for Section 9486, Compiled 
Statutes, 1922, provides that a justice of the peace, upon 
the expiration of his term, shall deposit with his successor 
his official docket. It would seem unreasonable to require 
him to turn over to his successor a record book that he had 
purchased at his own expense. 


In the case of Berryman v. Schahlander, 85 Neb. 281, 
122 N. W. 990, it is said: 


“A county board or board of county commissioners are clothed, 
not only with the powers expressly conferred upon them by statutes, 
but they also possess such powers as are requisite to enable them to 
discharge the official duties devolved upon them by law. 


“The matter of allowing a sum to the county attorney to cover 
actual necessary expenses incurred while investigating and prose- 
cuting criminal cases and defending cases brought against the coun- 
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ty is within the sound discretion of said board, and said board may, 
in the exercise of such discretion, lawfully allow and reimburse the 
county attorney for such expenditures.” 

If the county board had discretion, as was held, in that 
case, to pay traveling expenses of the county attorney, it 
would seem that by a parity of reasoning it could in its 
discretion furnish a justice of the peace with a docket. I 
may add that in this county, as I am informed, the justices 
themselves furnish the ordinary legal blanks, such as sum- 
mons, subpoenas, ete., at their own expense. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
January 24, 1923. 


JUSTICE OF PEACE—QUALIFICATIONS. 


The office of the justice of the peace becomes vacant where the jus- 
tice moves to another county. 


Mr. J. W. Doran, 
Winnebago, Nebraska. 
Dear Mr. Doran: 


In your letter of recent date you inquire if a person 
jiving and residing in Lyons, Burt county, can act as a 
justice of the peace in Winnebago, Thurston county, and 
in reply will state that in my opinion said person would 
not be qualified to act as a justice of the peace in Thurs- 
ton county. 

Section 2242 of the Compiled Statutes of Nebraska 
for 1922 provides: 

“FKivery civil office shall be vacant upon the happening of either 
of the following events at any time before the expiration of the term 
of such office, as follows: 

“First. The resignation of the incumbent; 

“Second. His death; 

“Third. His removal from office; 
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“Fourth. The decision of a competent tribunal declaring his 
office vacant; 


“Fifth. His ceasing to be a resident of the state, district, coun- 
ty, township, precinct or ward in which the duties of his office are to 
be exercised, or for which he may have been elected; 


“Sixth. A failure to elect at a proper election, there being no 
incumbent to continue in office until his successor is elected and 
qualified, nor other provision relating thereto; 


“Seventh. A forfeiture of office as provided by any law of the 
state; 


“Highth. Conviction of an infamous crime or of any public of- 
fense involving the violation of his oath of office; 


“Ninth. The acceptance of a commission to any military office, 
either in the militia of this state, or in the service of the United 
States, which requires the incumbent in the civil office to exercise his 
military duties out of the state for a period of not less than sixty 
days.” : 


Considering the provisions of this section as well as 
the other sections pertaining to the appointment or election 
of a justice of the peace, it is my opinion that such person, 
as you describe is disqualified to act as a justice of the 
peace in Thurston county, and there is a vacancy, pro- 
vided no other justice has been appointed or elected, 
because the person seeking to so act does not reside or live 
in the county, township, precinct or ward, in which the 
duties of his office are to be exercised, as required by the 
fifth clause of Section 2242. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
September 15, 1923. 
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LANDS—RIPARIAN RIGHT. 


An island in a non-navigable river, if it is not otherwise appropriated 
belongs to the owner of the bank of the river on the side which 
the island is situated. 


Miss Blizabeth S. leather, 
Box 17, 

Mazxwell, Nebraska. 

Dear Madam: 

In answer to your letter of the fifth instant I will 
say that I know of no law which prevents a riparian 
owner from cutting and selling cedar off towheads owned 
by him. In regard to the ownership of towheads will 
say further that if they have formed in the river since the 
land on, the adjacent side was surveyed I think they belong 
to the adjacent proprietor. 

“An island in a non-navigable river, not legally appropriated 


otherwise, if it is on one side of the dividing line, belongs to the 
owner of the bank on that side.’ (40 Cyc. 620.) 


The dividing line in such cases is the middle thread 
of the river. 
Very truly yours, 
0. 8. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
February 7, 1923. 
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LAW ENFORCEMENT OFFICERS—REMOVAL 
BY GOVERNOR. 


The Governor may remove appointive officers for incompetency, neglect 
of duty or malfeasance. The Governor should notify member 
against whom complaint is filed and provide opportunity for 
answer and hearing. 


To His Ea«cellency, 
Charles W. Bryan, 
Governor. 
Sir: 
Answering your oral inquiry of today with respect 
to your authority to remove any officer, which you may 


appoint, I beg leave to advise that Section 12, of Article 
IV, of the Constitution of Nebraska, provides: 


“The Governor shall have power to remove any officer, whom he 
may appoint, in case of incompetency, neglect of duty, or malfeasance 
in office, and he may declare his office vacant, and fill the same as 
herein provided in other cases of vacancy.” 


You state that a few months ago a petition was filed 
with you, duly verified and accompanied by affidavits in 
support thereof, asking for the removal of a member of 
the State Normal Board, and charging him under said 
section with neglect of duty and malfeasance in office. 


It is my opinion that before action is taken upon 
the petition, that the member of the board should be 
notified that said petition is filed, and given an oppor 
tunity to file an answer, if he so desires, and that a date 
be set for hearing, and at said hearing the party com- 
plained against should be allowed to offer such evidence, 
as he may have to meet the charges of said complaint or 
petition, and the evidence offered in connection therewith. 


If the evidence on the hearing satisfies the Governor 
that said officer is either incompetent to occupy his position, 
or wilfully neglects his duty, or is guilty of malfeasance in 
office, then it is my opinion that the Governor is not only 
authorized but justified in removing said officer. 
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“Malfeasance is the unjust performance of some act, which the 
party had no right, or which he had contracted not to do.” 


“While to convict an officer of the felony denounced by Comp. 
Laws 1907, Par. 4088, punishing every person who with intent to de- 
fraud, presents for allowance and payment a fraudulent claim, the 
proof must show that he presented the claim with intent to defraud, 
yet such proof is not essential to sustain a conviction for malfea- 
sance in a proceeding for his removal under Section 4565; the term 
‘malfeasance’ meaning the commission of an act which is positively 
unlawful. Law v. Smith, 98 Pac. 300, 307, 84 Utah, 394.” 


“While ‘malfeasance in office’ is defined generally to be wrong- 
ful or unjust doing of some official act, which the doer has no right 
to perform, or which he has stipulated by contract not to do, it is 
essential that an evil intent or motive must accompany the act, or 
that it must have been done with such gross negligence as to be 
equivalent to fraud. Commonwealth v. Wood, 76 S. W. 842, 843, 116 Ky. 
748 (citing Bisrop’s New Cr. Law, Pars, 972, 834)” 


“Malfeasance is the doing of an act which is positively unlawful 
or wrongful which one ought not to do at all. It is an act wholly 
wrongful and unlawful.” (3 Words and Phrases 220.) 


If one wilfully and intentionally removes property 
from an institution over which he may have charge, or 
over which he may have supervision, and he intentionally 
appropriate said property to his own use, or if he willfully 
and intentionally uses the labor, when said labor was hired 
by the state for the institution over which he may have 
supervision or partial supervision, for his own use and to 
his own personal advantage, it is my opinion he is guilty 
of malfeasance. Whether such party is guilty of the 
charge is more readily determined in the light of all the 
circumstances and facts obtained from a hearing where evi- 
dence is presented pro and con. 


While it appears that there is nothing to prevent the 
Shief Executive from dismissing the petition in a matter 
of this kind without hearing, if he feels that a hearing is 
not justified, still if there be indications the complaint is 
just, I do not believe the Chief Executive would be justified 
in acting upon said matter unless and until the party 
complained against has been notified, and both sides have 
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been given an opportunity to present their evidence, accord- 
ing to the rule laid down in State v. Smith, 35 Neb. 14; 
52 N. W. 700. 


Trusting that this gives you the information you 
desire, I have the honor to remain, 


Yours respectfully, 


0. 8S. SPILLMAN, 


Attorney General. 
January 11, 1924. 


LEGISLATION—MUNICIPAL LIMIT. 


Mr. W. Ernest Kreitz, 
Lewington, Nebraska. — 
Dear Sir: 
You inquire whether or not a city of the second class 
has a right to pass ordinances effective outside the corpor- 


ate limits for the purpose of prohibiting carnival com- 
pahies from exhibiting on the fair grounds. 


Sections 4175 and 4195, Compiled Statutes, 1922, at 
first blush, might indicate that the city would have such 
power and that the mayor might have power to enforce 
such ordinance. 


However, if the fair grounds by statute be under the 
control of the county agricultural society, it is difficult to 
see how the municipality would have any right to exercise 
jurisdiction over the fair grounds. It is also difficult to 
conceive of any substantial legal grounds upon which a 
municipality might exercise powers outside of its corporate 
limits which would apply to carnival companies so long 
as said companies are obeying the law. A carnival com- 
pany is not per se a nuisance and could hardly be con- 
strued to be such an amusement as would come within the 
police power of a city to suppress immoral amusements. 
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We therefore are of the opinion that the city, under 
the circumstances, would have no right to pass ordinances 
designed to take effect beyond the corporate limits, 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 12, 1923. 


LEGISLATIVE MEMBER—INELIGIBILITY TO 
CIVIL APPOINTMENT. 
Under the constitution a state senator is ineligible to appointment as 
a county treasurer examiner. 


Hon. George W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 
Dear: Mr. Marsh: 

Replying to your inquiry of recent date, as to whether 
a person holding the office of state senator, is eligible to 
the appointment of examiner of county treasurers, will 
state that it is my opinion he is not eligible to such ap- 
pointment under the present Constitution. 


Section 13, of Article III, of the Constitution, origin- 
ally read, as follows: 

“No person elected to the Legislature shall receive any civil ap- 
pointment within this state from the Governor and Senate during the 
term for which he has been elected.” * * * 

Under the section, as it then existed, such appointment 
was clearly within the law. 


Section 16, of Article III, of the present Consitution, 
which is an amendment of Section 13, of Article IIT, of 
the old Constitution, provides: 
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“No person elected or appointed to the Legislature shall receive 
any civil appointment to a state office during the term for which he 
has been elected or appointed, and all such appointments shall be void; 
nor shall any member of the Legislature, or any state officer be in- 
terested, either directly or indirectly in any contract, with the state 
or any county or municipality thereof, authorized by any law enacted 
during the term for which he shall have been elected or appointed, or 
within one year after the expiration of such term.” 


As to the question of the examiner being a state 
officer, will state that since his duties would take him into 
any county in the state, and since he receives remunera- 
tion for his services from the state, and gives a bond 
to the state, it is my opinion that he is a state officer, 
especially in view of the fact that Section 4979 of the 
Compiled Statutes of Nebraska for 1922, and which refers 
to said examiner, reads as follows: 


“Such accountant before entering upon the duties of his OFFICE 
shall execute to the people of the State of Nebraska for the benefit 
of any county injured a bond, with good and sufficient sureties to be 
approved by the governor in the penal sum of ten thousand dollars, 
conditioned that he will faithfully and impartially perform the duties 
of his OFFICE.” 


In State v. Burns, 21 So. 290, the court said: 

“ ‘State Officers’, in a general sense, are officers whose duties 
and powers are co-extensive with the territorial limits of the state 
* * * whether an officer, unprovided for by the Constitution, be 
created solely by legislative enactment is to be regarded as a state 
or county officer must depend in a large measure upon the terri- 
torial scope of his jurisdiction and upon the nature and character of 
his powers and duties. If the jurisdiction for the exercise of his 
powers and duties is co-extensive with the limits of the state then 
he is a state officer.” 


This rule seems to be followed in People v. Ni«on, 
158 N. Y. 221; People v. Curley, 5 Colo. 419; People v. 
Conover, 17 N. Y. 614, and State ex rel Milwaukee Medical 
College v. Chittenden, 107 N. W. 500. 


In view of the ability and worthiness of the senator 
that you seek to appoint, and the fact that he no doubt 
would render valuable service to the state, I regret to 
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say that while this question may not be entirely free 
from doubt still it is my opinion that the present Con- 
stitution precludes such appointment. 


/ 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
September 27, 1923. 


LEGISLATIVE MEMBER—INELIGIBILITY FOR 
MUNICIPAL JUDGE. 


Appointment of a member of the legislature to the position of munici- 
pal judge in the city of Omaha is contrary to the spirit, if not 
the letter, of Section 16, Article III of the State Constitution. 
The majority of decisions hold that such judge is a state officer. 


To His Hacellency, 
Charles W. Bryan, 
Governor. 

Sir: 

You inquire if under the present Constitution you 
may appoint a) member of the Legislature, judge of a 
municipal court at Omaha. In reply thereto would sug- 
gest that Section 16, of Article III, of the Constitution 
provides, as follows: 

“No person elected or appointed to the Legislature shall receive 
any civil appointment to a state office during the term for which he 
has been elected or appointed, and all such appointments shall be void; 
nor shall any member of the Legislature, or any state officer be in- 
terested, either directly or indirectly in any contract, with the state 
or any county or municipality thereof, authorized by any law enacted 
during the term for which he shall have been elected or appointed, 
or within one year after the expiration of such term.” 


The main question at issue appears to be whether or 
not such office is a state office within the meaning of 
the Constitution. There are two lines of decisions holding 
directly contrary to each other on this subject. Typical 
among the cases indicating that such office is not a 
state office is the case of Cook County v. Sennott, 136 
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ill. 314. -A leading case holding to the contrary is State »v, 
Fleming, 127 N. W. 473, and in this case the supreme 
court of Minnesota held under a section of the Minnesota 
constitution providing : 

“That the judicial power of the state shall be vested in a Su- 
preme Court, district courts, courts of probate, justices of peace, and 


such other courts, inferior to the Supreme Court, as the Legislature 
may, from time to time, establish, etc.” 


that a municipal court in the city of Virginia established 
by the Legislature was a state court and the judges state 
officers. 


Since the adoption of our new Constitution, the 
nearest the court has come to the question was in the 
case of State ex rel City of Omaha et al v. Board of 
Commissioners of Douglas County et al, 189 N. W. 639, 
in which the court said: 


“The municipal courts of the City of Omaha are a branch of the 
judicial system of the state. People v. Cobb, 133 Cal., 74, 65 Pac. 
325; Barton County v. Walser, 47 Mo. 189; State v. Wofford, 121 Mo. 
61, 25 S. W. 851. Their function is governmental, and the service 
they render is a public service. It cannot be said that they serve alone 
the citizens of Omaha. Though their jurisdiction of the person is 
limited to thé boundaries of Omaha, many persons throughout the 
county have opportunity to use these courts. They are courts which 
are instrumental in the enforcement of the criminal laws through- 
out the county, and have jurisdiction in amounts, in civil cases, 
up to $1,000. No doubt the Legislature considered that the service 
rendered by the municipal courts in civil cases lightened the work 
of the district and county courts; also that it would be of benefit to 
have the several courts accessible in one building.” 


Since our court holds that such municipal courts are 
a branch of the general judicial system and part of the 
law enforcing machinery of the state, such holding appar- 
ently leans toward the Minnesota theory, that such courts 
are state courts, and the judges state officers. I am reluc- 
tant to so hold without a further and more specific 
decision from our court. However, in view of the fact 
that the makers of the Constitution were evidently trying 
to prevent legislators from legislating themselves into 
office, and were further endeavoring to discourage, if not 
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to prevent the holding of two offices by a state officer, 
and in view of the provisions contained in Section 9, 
of Article III, of our Constitution, that 


“No person holding office under the authority of the United 
States, or any lucrative office under the authority of this state, shall 
be eligible to, or have a seat in the Legislature, but this provision 
shall not extend to precinct or township officers, justices of the peace, 
notaries public, or officers of the militia,’ * * * 


such appointment in my opinion is contrary to the spirit, 
if not the letter, of our fundamental law. 


Respectfully submitted, 


O. 8. SPILLMAN, 
Attorney General. 
May 6, 1924. 


LEGISLATURE—APPROPRIATIONS. 


Where the Legislature makes an appropriation to a department for 
the purpose of paying fees and salaries under the code of civil 
administration, such appropriation may be used for the purpose 
of paying the salaries of the deputies or other employees of such 
department. 


Hon. George W. Marsh, 
State Auditor, 

Lincoln, Nebraska. 
Dear Sir: 

In reply to your favor of the 28th instant wherein 
you request an opinion from this department if you, as 
Auditor of Public Accounts, are within your constitutional 
or legal right in declining to issue the state warrant for 
the salary of the various deputies against the appropriation 
made for salaries and wages for deputies, employees and 
assistants of the various departments provided for under 
the code, you are informed that Section 7246, Compiled 
Statutes, 1 1922, provides that the Governor has the power 
to appoint deputies, assistants and employees and clerical 
help in each of the several departments. 
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Chapter 49 of the Session Laws of 1921, provides for 
the appropriation of certain sums for salaries and wages 
in each of the several departments of the code. 


It is therefore our opinion that the appropriation made 
for salaries and wages under the appropriation bill for the 
several departments under the code is made to cover the 
salary of deputies and employees appointed by the Gover- 
nor and that you, as Auditor of Public Accounts, should 
issue the state warrant for the salaries of these various 
deputies against the appropriation made for salaries and 
and wages pertaining to the several departments. 


The appropriation referred to was made for the bien- 
nium which expires on June 30, 1923, and the salaries for 
the several deputies and the wages of the employees should. 
be paid from the funds belonging to the several depart- 
ments, who are employed during the remainder of the 
biennium. 

Respectfully submitted, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 30, 1923. 


LEGISLATURE—COMPENSATION. 
The State is not liable for double compensation for a seat in the 
Legislature. The member appointed to succeed one who has 
resigned is entitled to pay proportionate to the time served. 


Hon. A. B. Thatcher, 

Chairman, Committee on Accounts, Etc., 
Lincoln, Nebraska. 

Dear Sir: 

You presented to this department the following state 
of facts: A member of the Legislature resigned; a week 
after his resignation the newly appointed member took 
office and began his attendance in the session; the member, 
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who resigned had been paid $250.00 and mileage, which 
purports to be about his pro rata compensation on the 
basis of $800.00 for the usual session; and the newly 
appointed member claims that he is entitled to the full 
compensation of $800.00 for the session together with the 
mileage. 


Section 7, of Article III, of the Constitution, provides: 


“Senators and representatives shall each receive the sum of 
eight hundred dollars for attendance at each regular biennial session 
of the Legislature and ten cents per mile for each mile traveled in 
once going to and returning from the session.” 


It is a well settled proposition of law that the salary 
is attached to the office and apparent that the newly 
appointed member would not be entitled to any compensa- 
tion from the source claimed except by virtue of his being 
a member of the Legislature. He was not appointed until 
some time after the Legislature had been in session and 
hence could not be paid for attendance at the entire ses- 
sion, aS was contemplated by this section of the Constitu- 
tion. 

It has been held in Coughlin v. McElroy, 74 Conn. 
397; 50 Atl. 1025: 

“Where an officer is entitled to compensation only for a part 
of a year and he makes a demand for the entire year, it has been 
held that his demand is good for the portion to which he is 
entitled.” 


This would indicate that the officer would be entitled 
to a proportionate part of the salary for the time for which 
he has served. Inasmuch as the salary is appropriated for 
cach seat in the legislature, as representing one office, 
it would seem that the legislature would have a right to 
make an appropriation of only $800.00 and mileage for 
each office or each seat in the Legislature. 


It cannot be supposed that it was ever intended thar 
two salaries should be paid to the occupants of one seat in 
the Legislature, merely because one member has resigned 
his office during the session. It is also apparent that 
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the member is entitled to compensation only for that por- 
tion of the term which he has actually served. We are 
‘therefore of the opinion that whatever balance of the salary 
or compensation for this seat, which remains unearned or 
unpaid would go to the newly appointed member. 


It is probably true that the exact amount to which 
the original member is entitled could not be ascertained 
on a pro rata basis until the adjournment of the session of 
the Legislature. At this time only could the number of the 
days of the session be ascertained and a true computation 
wmade. Inasmuch as the first member has been paid a 
certain amount and mileage, we are of the opinion that any 
controversy concerning this part of the compensation is not 
before the Legislature, but must be settled by the two 
persons, who have at different times held this office. If 
the first. member has been overpaid, it is possible that the 
second member has the right to recover from him the ex- 
cess. In no event, however, can we say that the state is 
liable twice for this compensation. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
February 23, 1928. Assistant Attorney General. 


LEGISLATURE—BILLS. 


Courts will not look into the records and journals in the two houses 
of the Legislature to ascertain if they have complied with the 
constitutional provision of the statute with reference to the 
enactment of the law. 

Hon. Henry J. Beal, 

County Attorney, 

Douglas County, 

Omaha, Nebraska. 

Dear Mr. Beal: 


In reply to your favor of the 13th ultimjo, wherein you 
‘inquire if the law should not provide for eight deputy 
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county attorneys in Douglas County, Nebraska, instead of 
six as appears by the record of Senate File No. 124, you 
are informed that I have made an examination of the en- 
grossed bill and the enrolled bill and also the House and 
Senate Journals. 


I find that there was evidently an error made in 
copying the enrolled bill. The original engrossed bill, 8. F. 
124, provides for eight deputy county attorneys. This bill 
after being passed by the Senate was sent to the House and 
the House amended Senate File No. 124 to provide for 
six deputy county: attorneys, and after passing Senate 
Vile No. 124, as amended, returned the same to the Senate. 
The Senate refused to concur in the amendment of the 
House and the bill was then referred to a joint committee. 
The joint committee reported that the House should recede 
from the amendment. The House receded from the amend- 
ment and passed the bill as originally provided for by 
the Senate. The enrolled bill, which was certified to by 
the officers of each branch of the Legislature, provided for 
six deputy county attorneys. The question now, arises 
whether Douglas County should have six deputy county 
attorneys, eight deputy county attorneys, or whether the 
law which was passed is without force and effect and 
Douglas county would be confined to the provisions of the 
former statute. 


Our supreme court has on numerous occasions held 
that the enrolled bill, authenticated by proper officers of 
the House and approved by the Governor and filed with 
the Secretary of State, and the journals of the Houses are 
the official records of the proceedings of the Legislature 
relative to the enactment of the laws, and are the only 
competent evidence in a controversy in regard to the due 
passage of the bill, or in respect to alleged material errors 
in its substance. 


State v. Abbott, 59 Neb. 106 
State v. Frank, 60 Neb. 327 
State v. Mickey, 73 Neb. 281 
State v. Junkin, 79 Neb. 540 
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In the case of State ex rel Casper v. Moore, 37 Neb. 
18, where the general appropriation bill carrying an item 
of $15,000 for a specific purpose was duly passed by both 
Houses of the Legislature, but by a clerical error of an 
enrolling clerk the $15,000 was changed to $25,000, and 
the bill in this condition was presented to and signed by 
the presiding officers of the two Houses and approved by 
the Governor, the supreme court held: 


“It is now settled that this court will look into the records 
and journals of the two houses of the Legislature to ascertain 
if they have complied with the constitutional provisions of the state 
with reference to the enactment of a law. When this is done, it 
becomes evident that the Senate did not at any time, nor did the 
House of Representatives upon the final considration of the bill, 
agree to an appropriation of $25,000, so that the act cannot be con- 
strued as an appropriation of this sum for want of concurrence of all 
the law-making branches. (State ex rel Marley v. Liedtke, 9 Neb. 
462.) It is equally clear that both houses did concur in the appro- 
priation of $15,000. This appropriation must also fail, unless approved 
by the Governor, or by the bill’s becoming a law in one of the ways 
provided by the Constitution without his approval. The Governor, 
by signing the bill as enrolled, expressed his approval of an appro- 
priation ,of $25,000. We think that this sum being one greater than 
that provided by the Legislature, his approval thereof included an 
approval of the lesser sum. 

“In State ex rel Huff v. McLelland, supra, it was held that = 
bill creating the office of register of deeds for counties having not 
less than 15,000 inhabitants did not become a law because the enrolled 
bill as signed by the Governor expressed the number of inhabitants 
as 1,500 instead of 15,000. The error here was in a matter ot 
description, one essential to the merits of the bill, and the enrollea 
bill as signed was different in character from that passed by the 
Legislature. In this case, the error related to no matter of descrip- 

- tion, and could not have influenced the Governor to approve the bill, 
when a correct enrollment would lead him to veto it. By giving the 
law this interpretation, we enforce the clearly expressed will of the 
people as manifested by their legislative officers. Any other conclu- 
sion would permit such clearly expressed will to be thwarted by the 
carelessness or dishonesty of a clerk in the enrolling room. It was 
to avoid this danger that this court adopted the doctrine that the 
enrolled act is only prima facie evidence of the enactment of a 
statute.” 


The above quoted case discusses a question similar to 
that presented by you. 
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The House Journals in regard to Senate File No. 124 
affirmatively show that the bill, as originally passed by the 
Senate, was finally duly passed by the House, but that 
when the engrossed bill was enrolled an error was made 
wherein the enrolled bill provided for six deputy county 
attorneys instead of eight. The enrolled bill was pre- 
sented to and approved by the Governor. The Governor 
has given his approval to the law providing for six 
deputy county attorneys for Douglas county, but no more. 

We are therefore of the opinion that, in view of the 
decisions of our supreme court upon this subject, the pro- 
vision of the statute as appears by the enrolled bill and 
approved by the Governor, limits the number of deputy 
county attorneys for your county to six, as provided for in 
the enrolled bill, instead of eight as was provided for in 
the engrossed bill, for the reason that the Governor 
never approved a law providing for a greater number 
than six. 

Respectfully submitted, 


' O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General, 
August 17, 1923. 


LICENSES—DOG. 
What shall be done if owner fails to secure dog license. 
Mr. Geo. G. Crilly, 
Village Clerk, 
Campbell, Nebraska. 
Dear Sir: 

You inquire what can be done by a village in the 
event that owners and harborers of dogs fail or refuse to 
pay the dog license. 

Article VIII, of Chapter 2, beginning with Section 169, 
Compiled Statutes of Nebraska, 1922, covers this subject. 
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Section 171 provides that the municipal authorities may 
provide for the license tax which is to be paid under such 
regulations. as shall be provided by ordinance or resolu- 
tions. Under this section we should say that the village 
should pass an ordinance or resolution providing the 
terms and conditions of payment and enforcement of col- 
lection of the dog license. The sections immediately follow- 
ing and annotated thereunder set forth what can be done 
in the event that the dogs be found running at) large. 


Except under these conditions and under such regula- 
tions that may be fixed by ordinance we would say that 
no one would have the right to kill the animals or get 
possession of the dog. 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 2, 1924. 


LOTTERY. 


Any plan by which the purchaser of goods may receive a prize in 
addition to the amount of his purchase, the receipt of the prize 
being determined by chance and not certain, is a lottery. 


Platte Center Milling Co., 
Platte Center, Nebraska. 


Gentlemen: 


In your letter of the 6th instant you say: 

“We are figuring on giving away a Ford car to stimulate the 
demand for flour as follows: 

For every empty flour sack of our brand returned to us we 
will give customer a chance on a Ford car and at the expiration of 
90 days we will raffle off this car, and the one holding the lucky 
number will receive the car. 


Will this comply with Nebraska law.” 
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In answer to your question, I will say that in my 
opinion the plan outlined by you is under the ban of the 
law in Nebraska. 


The law provides: © 

“Whover opens, sets on foot, carries on, promotes, makes or 
draws, publicly or privately, any lottery or scheme of chance, of any 
kind or description, by whatever name, style or title the same may 
be denominated or known; or by such ways and means exposes or 
sets to sale any house or houses, lands or real estate, or any gooas 
or chattels, cash or written evidence of debt, or certificates of 
claims or any thing or things of value whatever, shall be fined m 
any sum not exceeding five hundred dollars.’ (Section 9818, C. S., 
1922 Ed.) 


“It matters not if the purchaser of a chance is to receive the 
full value of his money in any event if there is a chance that some 
purchasers will receive more than others.” (25 Cyc. 1634.) 


“Offers of prizes to purchasers of goods, the goods to be dis- 
tributed by chance among the purchasers, constitute lotteries.” (25 
Cye. 1637.) 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
December 7, 1928. 


MONEY FOUND. 


In the absence of a statute, the title to money found is in the 
finder as against all the world except the true owner. 


Mr. C. D. Hayden, 
Curtis, Nebraska. 
Dear Sir: 

Your letter of the 28th instant addressed to the Com- 
missioner of Public Lands and Buildings has been referred 
by him to this department for answer. I note you say: 


“An employee of mine while helping repair a foundation of an old 
farm house unearthed a rusty can containing $135.00 in gold money.” 


490 REPORT OF THE ATTORNEY GENERAL 


You inquire whether the finder has an interest in this 
money. In answer to your question I will say:‘that the 
money in myi opinion is treasure trove, and the rule is: 

“In the absence of statute the title to treasure trove belongs to 


the finder against all the world, except the true owner.” (25 C, J. 
1137.) 


I know of no provision of statute in this State which 
changes the rule above laid down. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 29, 1924. 


MONOPOLY—MANUFACTURER’S RIGHT. 


A single manufacturer may contract to sell his entire product to one 
dealer, 


Parmers Union Mercantile Co., 
Campbell, Nebraska. 


Gentlemen: 


Your letter of the Ist instant in re refusal of Paxton 
& Gallagher Co. to sell you Butternut Coffee has been 
received and contents noted. 


In answer to the question which you ask, permit me 
to say that in my opinion the Paxton & Gallagher Co. 
had a legal right to enter into a contract to sell. Butternut 
Coffee to only one retailer in the village of Campbell. 

“Every person not bound by contract or public duty has the right 


under ordinary conditions to refuse to sell his property to or have 
. other dealings with any other person.” (19 R. C. L. Section 113.) 


It has been frequently held that a contract between a 
single independent manufacturer and a single independent 
dealer whereby the manufacturer agrees to sell his articles 
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exclusively to the dealer, and the dealer agrees to pur- 
chase exclusively from the manufacturer, where the terri- 
tory covered by the restriction consists of but a reasonable 
area, is valid at common law when not monopolistic in 
tendency, and there is no combination to control prices or 
to stifle competition. 


19 R. C. L. Section 105. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 5, 1923. 


MOTOR VEHICLES—DEALER. 


A dealer in motor vehicles may, in lieu of the registering of each 
motor which he may wish to show or demonstrate, register one 
motor vehicle of each class dealt in by him. 


Mr. T. F. Nolan, 
County Attorney, 
Bassett, Nebraska. 


Dear Sir: 


We have your favor of the second instant inquiring 
if the Ford Motor Company of Omaha has a right to use 
cars bearing a dealer’s automobile license while traveling 
from place to place on the public highways of the state 
for the purpose of checking up their several agencies, or 
if they should be required to have their cars equipped 
with the regular automobile license. In reply you are 
informed that Section 8365, Compiled Statutes, 1922, pro- 
vides that it shall be necessary for every owner of a motor 
vehicle which shall be operated or driven upon the public 
highways to secure a license therefor from the Department 
of Public Works. Section 8382, Compiled Statutes, 1922, 
provides in part: ; ; 
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“Each manufacturer of, or dealer in, motor vehicles, doing busi- 
ness in this state, may in lieu of the registering of each motor 
vehicle which he may wish to show or demonstrate on the public 
highways, register one motor vehicle of each class manufactured by 
or dealt in by him, and if the numbers to be furnished by the 
Department of Public Works corresponding to the registration num- 
ber issued to such manufacturer or dealer are displayed,.as provided 
in section 22 (8386) of this act, on every vehicle in the class for 
which it is issued, while such vehicle is being operated on the 
highways by such manufacturer or dealer, or his agents or represen- 
tatives, it shall be deemed a sufficient compliance with this act.” 


It is our opinion that the law applying to dealers’ 
license applies only to the use of such automobile for 
demonstration purposes and that if any person dealing in 
automobiles uses an automobile for his private use upon 
which he carries a dealer’s license and number such -per- 
son is violating the law and should be prosecuted accord- 
ingly. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
June 4, 1923. 


MOTOR VEHICLE—DEFINITION OF TRUCK. 


“Truck” as used in Section 8379, Compiled Statutes for 1922 means 
not merely thhe chassis, but includes the body of the vehicle and 
the weight of the body should be added to the chassis as well as 
the carrying capacity in determining the amount of fees to be 
paid on such truck. 


Hon. Otto J. Bauman, 
County Treasurer, 
Omaha, Nebraska. 
Dear Mr. Bauman: ; 
You inquire if you should add the weight ‘of the 
body as well as the hauling capacity to the chassis in de- 
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termining the amount of fee in connection with the regis- 
tration of each truck under the motor-vehicle law. 


Section 8379, Compiled Statutes of Nebraska, of 1922, 
provides as follows: 


e 

“The following fee shall be paid upon the registration of each 
motor vehicle, in accordance with the provisions of this act, and the 
receipt therefor shall accompany the application hereinbefore provided 
for; for the registration of every motorcycle and every two wheel 
truck weighing less than one thousand pounds $5.00; for the registra- 
tion of each motor vehicle a minimum of $10.00 and 50 cents addi- 
ticnal for each 100 pounds in weight of such cars in excess of 2000 
pounds: Provided, for trucks, and for cars equipped’ to carry more 
than seven passengers, the amount of fee shall be based upon the 
weight of such trucks and cars when loaded to capacity, and in esti- 
mating the capacity of cars carrying more than seven passengers, the 
weight of each passenger shall be taken to be 150 pounds. ‘The 
registration fees herein provided for shall be \deemed an annual 
occupation tax: Provided, no registration fee shall be charged for 
any metor vehicle owned by any city, or village of this state, for 
the use of the police, fire or other departtments, nor for any motor 
vehicle owned and used by any school district, county, state or the 
United States government: Provided, further, that the official registra- 
tion year shall extend in each case January list to December 31st, 
inclusive, of the calendar year in which registration is had, but if 
payment of said registration fee is paid after July ist for registration 
cf the balance of said year the fee shall be one-half of the annual 
fee provided in this’ section.” 

In my opinion the word “truck,” as used in said 
section means not. merely the chassis, but includes the body 
of the vehicle, and therefore the weight of the body should 
be added to the chassis as well as the carrying capacity 
in determining the amount of fee to be paid on such 
truck. 

You ask if you should require that each truck be 
weighed in determining its weight, etc. Since the law is 
apparently silent on the subject, I feel you are justified in 
determining such weight and capacity ordinarily at least 
upon the record furnished you by the dealers, as there 
would appear to be no incentive for them to give you 
other than a correct record on same. However, should it 
appear that there is a discrepancy of any kind, in my 
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opinion you are justified in requiring that the vehicles be 
weighed and using other methods of determining the carry- 
ing capacity. 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
March 8, 1924. 


MOTOR VEHICLE—DISPOSITION OF FEES. 


Mr. W. L. Prowett, 
c/o County Treasurer, 
Fullerton, Nebraska. 


Dear Sir: 


Mr. C. F. Donnelly, Representative of the Sixtieth 
District, has delivered to this department your letter of 
January 27th pertaining to the collection and disposition 
of fees paid to the county treasurer for services in handling 
motor license work. 


The collection of fees for motor vehicle registration 
is under the control of the Department of Public Works. 
(See Section 8379 and preceding sections, Compiled Stat- 
utes, 1922.) 


All fees paid to the county treasurer in connection 
with motor vehicle registration are placed in the highway 
fund to be disposed of according to law. (Section &380, 
Compiled Statutes, 1922. 


County Treasurers are made the agents of the Depart- 
ment of Public Works for registration purposes. (Section 
$389, Compiled Statutes, 1922. 


Section 8337, Compiled Statutes, 1922, requires that 
314% of the highway fund be transferred to the treasurer 
to cover the cost of administration of the motor vehicle 
law and maintenance. 

Section 8337, Compiled Statutes, provides that when 
any of the work in connection with the motor vehicle 
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law is transferred to the county treasurer, an amount to 
be determined upon the deduction of expenses in the De- 
partment of Public Works because of the transfer of 
the work, may be paid into the county treasurer’s office. 
This indicates that the compensation of a county treasurer 
would be determined upon the saving to the Department 
of Public Works. 


The compensation of county treasurers is fixed by law 
according to population of counties, and they may receive 
compensation in full to the amount fixed by law providing 
it can be collected from the fees of the office. (Subdivi- 
sion B, Section 2392, Compiled Statutes, 1922.) 


Under these provisions of law it would seem the 
county treasurer would be entitled to retain fees paid to 
him by the Department of Public Works for administering 
the motor vehicle law so long as the amount so retained 
does not exceed in connection with other fees the aggre- 
gate amount which his office may deduct from fees 
collected for the payment of salary as fixed by law. There 
seems to be no special provision for the disposition of fees 
earned by the county treasurer in this respect when the 
fees have actually been earned by the county treasurer and 
paid to him by the Department of Public Works. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
January 29, 1928. 
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MOTOR VEHICLE—LENS. 


The Automobile Lens law does not act retroactively. 


Department of Public Works, 
Brownell: Building, 

Lincoln, Nebraska. 
(Gentlemen : 

You ask for a construction of that part of the motor 
vehicle law which requires lawful lenses upon automobiles 
which pertains to the exception in the statute. The 
exception mentioned is that the owner of any automobile 
now in use in this state where the lens complied with the 
law prior to the enactment of the new law is not now re- 
quired to change the lens to conform to the new regula- 
tions so long as the automobile is in use in this state, 


Upon July 12th and July 26th, 1921, this department 
rendered two opinions concerning this question. In the 
opinion of July 12th, given to H. ©. Williamson, Police 
Judge, Crete, Nebraska, the department ruled that the 
new law provided that the owner of any automobile now 
in use in the state “shall not be required to change the 
lens thereon to conform to new regulations under this act, 
so long as the automobile is in use in the state, where the 
lens now complies with the present laws of the- state.” 


You will note this opinion was given before the new 
law went into effect and is in conformity with the wording 
of the law. Doubtless this exception in the statute causes 
more or less confusion, but this should be laid to the door 
of the Legislature and not to the construction of the law. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 11, 1928. 
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MOTOR VEHICLE—RECOVERY OF LICENSE. 


‘Part of registration fee for auto license is recovered conditionally. 


Mr. William Knight, 
Anselmo, Nebraska. 


Dear Sir: 


You inquire in your letter of April 26th whether or 
not a person who has sold a truck may recover back a part 
ef the registration license fee, providing he is not going to 
buy another track or car. 


Your inquiry is governed by the provisions of Section 
$376, Compiled Statutes of Nebraska, 1922, and this does 
not contain any provision for the recovery of any reg- 
istration fee after a period of ninety days from the 
time of the payment of the fee. If your customer owned 
the truck on January Ist or prior thereto, we would say 
that he was under the law bound to obtain his certificate 
of registration upon January Ist, and that the ninety 
days referred to would date from January Ist. If a 
person purchases-a car after January Ist we would feel 
that the ninety days would date from the time of purchase 
and securing the registration license thereon. If it is a 
mere transfer of ownership and the seller purchased an- 
other car, he might transfer within ten days as provided 
by this section. Of course the conditions of this section 
would have to be complied with. If more than the ninety 
days in this particular case have elapsed and no transfer 
has been made to another vehicle as provided in the ten 
days, we fear that your customer could recover no portion 
of the registration fee. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
April 28, 1924, 
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MOTOR VEHICLE—REGISTRATION FEE. 


Capacity of automobiles for registration purposes may be ascertained 
‘ by the method best giving the facts. 
Mr, Joseph Roberts, 
County Treasurer, 
Fremont, Nebraska. 


Dear Sir: 

The registration fees to be charged for motor cars 
are fixed by Section 8379, Compiled Statutes of Nebraska, 
1922, and provide for a minimum fee of Ten Dollars 
($10.00) on all cars, plus fifty cents additional for each 
one hundred pounds in weight of such cars in excess ,of 
2000 pounds. 

We presume that the list weight of a Ford is less than 
2000 pounds and that Ten Dollars ($10.00) would be the 
proper charge. If, however, the vehicle is converted into 
a truck the charge would be made in accordance with the 
statute, and would be a minimum fee of Ten Dollars 
($10.00) plus fifty cents additional for each one hundred 
pounds in excess of 2,000 pounds, based upon the weight of 
the truck or the car, if it is more than a seven passenger 
Ca 

We presume that in the event that the car is of some 
special construction and does not have a listed carrying 
capacity that in such event it would be necessary to get 
the actual carrying capacity. This might be difficult to 
obtain as it would depend upon the material with which 
it is loaded. Ordinarily we believe that the fair method of 
obtaining the carrying capacity of a truck is the listed 
carrying capacity. This is a matter of fact which you 
must ascertain and decide according to your discretion. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
‘ Assistant Attorney General. 
March 6, 1924. 
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MOTOR VEHICLES—TRAILERS—LICENSES. 


Mr. Harry H. Ellis, 
County Attorney, 
Holdrege, Nebraska. 
Dear Sir: 

The Department of Public Works has ruled that auto- 
mobile trailers are subject to the statute requiring a 
license for motor vehicles. The charge is five dollars 
($5.00) for a.two wheeled vehicle of this sort.. This rule 
is made upon the theory that the trailer is operated by 
the motor which operates the automobile, which in turn - 
operates the trailer. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General, 


By LLOYD DORT, 


Assistant Attorney General 
February 1, 1924. 


MOTOR VEHICLES—UNITED STATES GOVERN- 
MENT. 


Automobiles used by U. S. Government in this State should be regis- 
tered, and license plates secured but no charge shall be made there- 
for. 

Mr. U. G. Austin, 

Village Marshall, 

Walthill, Nebraska. 

Dear Sir: 

We have your favor of the 24th instant inquiring if 
Mr. R. J. Hart, special law enforcement officer on the 
Omaha and Winnebago reservations for the United States 
government should be required to display number plates 
upon his automobile, which is the property of the United 
States government. 
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Section 8365, Compiled Statutes of Nebraska, 1922, 
provides that every owner of a motor vehicle shall have 
the same registered with the Department of Public Works. 


Section 8886, Compiled Statutes of Nebraska, 1922, 
provides that no person should operate or drive, or cause 
to be operated or driven a motor vehicle upon the public 
highways, unless such vehicle shall have displayed one 
number plate on the back and one number plate on the 
front thereof. 


Section 8379, Compiled Statutes of Nebraska, 1922, 
in part provides however: 

“No registration fee shall be charged for any motor vehicle owned 
by any city or village of this state for the use of the police, fire or 


other departments, nor for any motor vehicle owned and used by any 
school district, county, state or the United States government.” 


It is our opinion, therefore, that a person residing in 
the State of Nebraska and operating a motor vehicle be- 
longing to the United States government is required to 
have such motor vehicle registered with the Department of 
Public Works of the State of Nebraska, and to have such 
automobile equipped with the registration license and 
plates provided by the Department of Public Works of 
the State of Nebraska. The Department of Public Works 
of the State of Nebraska shall not make any charge for 
issuing a license certificate or number plates for the 
licensing of any motor vehicle belonging and used by the 
United States government. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General 
July 25, 1924. 
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MUNICIPAL CORPORATIONS—CITY DEPOSITORY. 


It is the duty of the city treasurer to deposit city funds in the city 
depositories in the manner provided by statute. Where a bank 
desires to become a city depository, application should be made 
to the city council in the manner provided by Statute. Where a city 
treasurer deposits money in a bank not designated as a depository 
he is personally responsible for such deposit. 


Mr. Thomas A. James, 
President First National Bank, 
Stromsburg, Nebraska. 

My dear Mr. James: 


We have you favor of the sixth instant inquiring as 
to the procedure necessary for compelling a city treasurer 
to deposit city funds which he holds as such treasurer in 
the city depositories as required by Section 4149, Compiled 
Statutes, 1922. In reply you are informed that Section 
4149, Compiled Statutes, 1922, provides: 


“The city treasurer shall deposit and at all times keep in deposit, 
for safe keeping, in the state or national banks, or in some of them 
doing business in the county in which said city is situated, of ap- 
proved and responsible standing, all moneys collected, received or held 
by him as such city treasurer. Any such bank located in the county 
may apply for the privilege of keeping such moneys, or any part there- 
of, upon the following conditions: All such deposits shall be subject 
to payment when demanded by the city treasurer on his check, and all 
banks receiving and holding such deposits shall pay interest thereon 
at a rate previously agreed upon as herein provided; and such deposits 
shall be subject to all regulation imposed by law or adopted by the city 
council for the receiving and holding thereof.” 


Any bank desiring to become a depository for city 
funds belonging to any city within the county should make 
application to the city council or board of trustees of 
such city or town, and a resolution should be passed by 
such city council designating such bank a depository upon 
such bank furnishing bond as required by statute. State 
banks by reason of the depositors guaranty fund is not 
required to give a bond for the deposit of public moneys. 
The county treasurer should deposit such funds as he has, 
which are the funds belonging to the city of which he is 
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treasurer, in the several banks, not to exceed fifty per 
cent of the capital stock of such depository bank. 


Where the city treasurer is also treasurer of a school 
district the deposit of public funds as provided for in 
Section 4149, Compiled Statutes, 1922, would apply only to 
such funds as belong to the city. 


In the case of State ex rel First National Bank of 
Atkinson v. Cronin, T2 Neb. 636, 101 N. W. 327, wherein 
our supreme court construed a similar statute relating to 
the duties of a county treasurer, it was held that it is 
the duty of each county treasurer to keep at all times on 
deposit in each of the depository banks of his county such 
a proportionate share of the public money subject to 
deposit as the amount of paid up capital stock of each 
bank bears to the whole amount of paid up capital stock 
of all of such banks, and that mandamus will lie to compel 
such officer to perform his duty and comply with the 
provisions of said law. 


We are therefore of the opinion that if a city treas- 
urer fails to deposit with a depository bank the propor- 
tion of the city funds to which said bank is entitled to 
receive, an action in mandamus would lie against such city 
treasurer to compel him to comply with such statutes as in 
such cases made and provided. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General 
September 14, 1923. 


MUNICIPAL CORPORATIONS—FIRE DEPART- 
MENT FUND. 
The provision, Section 4391, Compiled Statutes, 1922, which provides 


that cities having a volunteer fire department may levy a tax 
for the maintenance of such fire department is directory and not 


OPINIONS 503 


mandatory. Where such fund is raised it is the property of the 
city and can only be spent by an order of the chief of the depart- 
ment with the approval of the city council. 


Mr. Ed Brennen, 

President, Alliance Fire Department, 
Alliance, Nebraska. 

Dear Sir: 


In reply to your request for an opinion from this 
department upon the construction of Section 4469, Com- 
piled Statutes, 1922, which provides that cities may levy 
a special tax of not more than 11% mills each year on 
the taxable property to be used only for the purpose of 
purchasing equipment for a fire department, you are 
informed that it is our opinion that this section of the 
statutes is directory and not mandatory. The language of 
the statute, “shall have power and authority to levy,” 
indicates that the city may make the levy therein provided, 
but it is not required to make such a levy unless the city 
council would be inclined to include this levy within their 
estimate. 


Section 4144, Compiled Statutes, 1922, provides that 
a city council shall make an estimate for the expenses 
necessary for the year, and Section 4142, Compiled Stat- 
utes, 1922, provides the amount of a general tax levy 
that may be made in any one year. When such a tax is 
levied as provided in said Section 4469, it is the property 
of the city, held by the city treasurer and may only 
be used for the purpose of purchasing equipment or install- 
ing a fire alarm, or for the payment of bonds which a city 
may issue for the purpose of equipping a fire department, 
and could not be used by the city for any other purpose. 

Section 4391, Compiled Statutes, 1922, provides that 
cities having a voluiteer fire department may levy a tax — 
annually of not more than .4 mill on the actual valuation 
of property for the maintenance and benefit of such fire 
department. This section is also directory and not manda- 
tory and is left to the discretion of the city council if they 
so desire to raise such a fund. If such a fund is raised 
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by including it in the estimate of the city expense, the 
fund is the property of the city and is held by the city 
treasurer and used for the maintenance and benefit of such 
fire department and disposed of by the order of the chief 
of the department with the approval of the city council. 
The latter part of this statute which provides for the 
approval of the city council was evidently included in that 
section for the purpose of giving the city council the right 
to determine whether or not the claim approved by the 
chief is for the maintenance and benefit of such fire 
department. 


In reply to your request for an interpretation of Sec- 
tion 2448, Compiled Statutes, 1922, you are informed that 
this section was repealed by Chapter 190, Laws 1919. 


In. giving our construction of Section 4469, it is 
necessary. that:we take into consideration Sections 4391 
and 4144, providing for the manner of taxing a city and 
the maximum amount of levy a city may make. In the 
recent case of Beadle v. Sanders, 104 Neb. 427, it was held 
that statutes in pari materia should be construed together. 


Trusting that I have answered your inquiry which was 
orally submitted to me by Mr. Thomas, and in the event 
that I have not fully covered the matter to your satisfac- 
tion, kindly call upon me with your further inquiry. 

Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General 
March 30, 1923. 
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MUNICIPAL CORPORATIONS—NUISANCE 
ABATEMENT. 


In the absence of a statutory provision therefor, a municipal corpora- 
tion has no power to regulate or abate a nuisance situated beyond 
the corporate limits of such municipality. It is the duty of the 
county officials to abate a nuisance situated beyond the corporate 
limit of a municipality. Where a property owner is particularly 
affected by a public nuisance he may maintain an action to abate 
the same. 


Dr. Charles EH. Slagle, 
County Physician, 
Alliance, Nebraska. 
Dear Dr. Slagle: 


We have your favor of the eighth instant stating 
ihat there is being maintained just outside of the city 
limits of the city of Alliance, Box Butte County, Nebraska, 
a public nuisance in the nature of a feed yard, where 
numerous hogs are kept in close quarters and are fed car- 
casses, causing a, stench, obnoxious odors, a rendezvous for 
germs, and the conditions for the spreading of disease, 
and inquiring if it is the duty of the county attorney or of 
the municipal officers of the city of Alliance to prosecute 
and abate this nuisance. 


In reply we direct your attention to Section 9843, 
Compiled Statutes, 1922, which provides in part as follows: 


“Whoever shall erect, keep up or continue and maintain any nuisance 
to the injury of any part of the citizens of this state shall be fined 
in any sum not exceeding five hundred dollars; and the court shall, 
moreover, in case of conviction of such offense, order every such nui- 
sance to be abated or removed. The erecting, continuing, using or 
maintaining any building, structure or other place for the exercise of 
any trade, employment, manufacture or other business which, by oc- 
casioning noxious exhalations, noisome or offensive smells, becomes 
injurious and dangerous to the health, comfort or property of indivi- 
duals or the public; * * * shall be deemed nuisances; and every per- 
son or persons guilty of erecting, continuing, using or maintaining or 
causing any such nuisance shall be guilty of a violation of this section, 
and in every such case the offense shall be construed and held to 
have been committed in any county whose inhabitants are or have 
been injured or aggrieved thereby.” 
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Section 4913, Compiled Statutes, 1922, in part, pro- 
vides : 


“Tt shall be the duty of the county attorney, when in possession 
of sufficient evidence to warrant the belief that a person is guilty 
and can be convicted of a felony or misdemeanor, to prepare, sign, 
verify and file the proper complaint against such person, to appear in 
the several courts of their respective counties and prosecute and defend, 
on behalf of the state and county, all suits, applications or motions, 
civil or criminal, arising under the laws of the state, in which the 
state or the county is a party or interested.” 


Section 4024, Compiled Statutes, 1922, relating to the 
powers of a, municipal corporation of a city of the first 
class, provides : 

“To make regulations to secure the general health of the city, to 
prescribe rules for the prevention, abatement and removal of nuisances, 
to make and prescribe regulations for the construction, location and 
keeping in order of all slaughter houses, stock yards, warehouses, 
sheds, stables, barns, dairies or other places where offensive matter is 
kept, or is likely to accumulate, within the corporate limits, and to limit 
or fix the maximum number of swine or meat cattle that may be kept 
in sheds, stables, barns, feed lots or other enclosures within the city.” 


This section formerly provided “within the corporate 
limits or within five miles,” but in 1919 the law was 
amended by omitting the provisions pertaining to the five- 
mile limit. 


In the case of Kenesaw v. Chicago, B. & Q. R. Co. 
91 Neb. 619, 186 N. W. 990, it was held that a village or 
town of the second class has a right to maintain an action 
in equity to enjoin the maintenance and continuance of a 
public nuisance by reason of the powers conferred upon 
such municipality by Chapter 14, Comp. St. 1909, and 
approved the reasoning of the supreme court of Minnesota 
in the case of City of Red Wing v. Guptil, 72 Minn. 259, 
75 N. W. 234. But those cases pertained to an action 
wherein the nuisance was within the corporate limits of 
such municipality. 


In the case of North Carolina v. Rice, 158 N. C. 665, 
74S. E. 582, the supreme court of that state held that a 
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municipal corporation had the authority to forbid the 
keeping of hogs within one-fourth mile of the corporate 
limits of the city. But that case was based upon a statute 
giving the municipal authorities jurisdiction over an arew 
extending the distance of one-fourth mile beyond ba cor- 
porate limits. 


In the absence of statutory provisions therefor it is 
our opinion that a municipal corporation has no power to 
regulate or abate any such nuisance situated beyond the 
corporate limits of such municipality, and that it is the 
duty of the county attorney to prosecute the necessary 
action or actions to abate such nuisance as exists outside 
of the corporate limits of such municipality. 


We are further of the opinion that any neighboring 
property owner peculiarly affected by a public nuisance 
may maintain an action for its abatemnet and that his 
right is not destroyed by a statute empowering public 
prosecutors to institute actions for the abatement of a 
public nuisance. 


In 5 Pomeroy’s Equity Jurisprudence, page 4294, 
Section 1892, it is stated, in part: 


“It is a familiar principle of law that an individual cannot main- 
tain a suit to abate or to recover damages for a public nuisance unless 
he suffers some special damage different and other from that suffered 
by the rest of the community. Hence it follows that equity will not 
enjoin a public nuisance at the suit of an individual unless he has 
suffered or is likely to.suffer such damage as would entitle him to 
maintain an action at law. ‘Where the injury resulting from the nui- 
sance is, in its nature, irreparable, as when loss of health, loss of trade 
or destruction of the means of subsistence, or permanent ruin to 
property will ensue from the wrongful act or erection, courts of equity 
will interfere by injunction, in furtherance of justice and the violated 
rights of property.’ ” 


The case of Johnson v. V. D. Reduction Co. 164 Pace. 
(Calif.) 1119, was an action brought by the plaintiff to 
enjoin the continuance of a nuisance alleged to have been 
created and maintained by the defendants in growing and 
feeding hogs upon garbage produced and gathered in the 
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city of Los Angeles, where they kept a large number of 
swine which were fed daily upon rations of garbage in a 
fermented or decaying ¢ondition in the hog pens and which 
-caused: the air to become polluted with obnoxious, unwhole- 
some and offensive odors, which deprived the plaintiff from 
the- free use and enjoyment of his home and which in- 
juriously affected his property. In deciding the case the 
court held that conceding this condition to be of a public 
nature, such’ facts did not deprive the individual plaintiff 
of the right to an action for its abatement if it interfered 
with the use and enjoyment of his private property, that 
us to each of such persons whose homes were rendered un- 
inhabitable, and the right to personal enjoyment thereof 
seriously impaired by such odor and ‘stench, a cause of 
action existed for the abatement of the nuisance, which 
each of them so specially injured might maintain, 

In the case of Powers v. Flansburg, 90 Neb. 467, the 
supreme court of Nebraska held that the individual can- 
not maintain an action to suppress a public nuisance 
unless he sustains some special injury caused thereby other 
than that sustained by the public at large. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General 
May 10, 1923. 


MUNICIPAL CORPORATIONS—OCCUPATION TAX, 

A city or village may levy an occupation tax upon various businesses 
carried on therein, but such tax must be reasonable if the business 
is one which the city or village cannot prohibit entirely. 

Mr. Henry Sittler, 

Deshler, Nebraska. 

Dear Sir: 
In answer to your letter of the 7th instant in re 

license tax to be collected from sale of army goods in 
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your city, I will say that Section 4287, Compiled Statutes, 
1922, authorizes cities of the second class and villages to 
levy an occupation tax upon the various businesses carried 
on in the city. 


In an analogous case, Caldwell v. City of Lincoln, 
19 Neb. 569,, tried many years ago, the supreme court of 
this state held: 


“While cities of the second class * * * have authority to impose a 
tax on any occupation or buiness within the limits of the city * * * 
such taxes must be reasonable considering the nature of the business, 
and not so high as to prohibit the carrying on of the business.” 


As to whether or not a tax of $50 per day would be 
prohibitive in the city of Deshler, you are in a position to 
judge better than I, but it seems that at this distance 
such a tax would be high. 


Very truly yours, 
O. 8. SPILLMAN, 


Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General 
February 8, 1928. 


MUNICIPAL CORPORATIONS—ORDINANCE. 


A municipal corporation has no authority to enact an ordinance except 
under some statutory authority, expressed or implied, giving such 
municipality the right to enact such ordinance. 


Mr. Roy L.: Caskey, 
Village Clerk, 

Big Springs, Nebraska. 
My dear Sir: 

We have received your favor of recent date addressed 
to the Railway Commissioners, which was referred to this 
department for reply, wherein you enclosed a copy of your 
village ordinance, No. 29-A, and asked if the railway com- 
mission could enforce this ordinance. 
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You are informed that a municipal corporation has 
no authority to enact an ordinance except under some 
authority of statute, express or implied, giving to such 
municipality the right to enact such an ordinance. 


We have made a search, and have been unable to find 
a statute giving the authority to a municipal corporation 
such as villages to require a railroad company to construct 
and maintain lights upon its own property, and in the 
event the corporation fails to furnish such light that the 
same may be furnished by the municipality and charged 
to the property owners. 


Section 4291, Compiled Statutes, 1922, provides that 
municipal corporations may make contracts for the fur- 
nishing of lights, and may by ordinance provide for the 
lighting of city property and public places, where the light 
is furnished at the expense of the city. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
April 1, 1924. 


MUNICIPAL CORPORATIONS—PARKS 


A city of the second class has the right by ordinance to create a park- 
ing district along any street, to erect parking lights or other park- 
ing improvements and to levy a tax to defray the expenses of such 
an improvement when a petition signed by not less than 3-5 of the 
resident owners of the property subject to such assessment for 
such improvement shall petition the said council to make the same. 

Mr. Clifford E. Butler, 

Nebraska State Bank, 

Weeping Water, Nebraska. 

Dear Mr. Butler: 


We have your favor of the fourth instant, stating that 
your city a city of the second class, desires to create an 
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improvement district along your main street and to con- 
struct a lamp post lighting system, and you inquire if a 
city of the second class has authority to create such an 
improvement district and levy a special assessment upon 
the property benefited by such improvement. 


In reply you are informed that Section 4281, Compiled 
Statutes of Nebraska, 1922, provides that cities of the 
second class and villages shall have power by ordinance, 


“to levy any other tax or special assessment authorized by law.” 


Section 4288, Compiled Statutes of Nebraska, 1922, as 
amended by Session Laws, 1923, page 330, in part pro- 
vides that cities of the second class and villages shall have 
power: 


“To construct sidewalks; to grade from lot line to curb line of its 
streets and highways for sidewalks and parks; to park any highway, 
street, avenue or alley, and to maintain parks thereon; and to levy a 
special assessment on the lots and parcels of land abutting on or ad- 
jacent to such highway, street, avenue or alley so improved, to pay the 
expenses of such improvement; to curb, pave, repave, gravel, macada- 
mize or otherwise improve and gutter any highway, street, avenue 
or alley therein, and for that purpose to create suitable street 
improvement districts, and to levy a special assessment on the lots and 
parcels of land abutting on or adjacent to such highway, street, avenue 
or alley, or especially benefited thereby in such district, in proportion 
to such benefits to pay the expense of such improvements. But unless 
three-fifths of the resident owners of the property subject to the as- 
sessment for such improvements petition the council or trustees to make 
the same, such improvements shall not be made until three-fourths 
of all the members of such council or board of trustees shall by vote 
assent to the making of same. All such assessments shall be a lien 
on the property on which levied from the date of levy, and shall there- 
upon be certified by direction of the council or board of trustees to 
the treasurer of such city or village for collection, and such assess- 
ments shall not be due and payable to such treasurer until the first 
day of November thereafter, or until the delivery of the tax list for 
such year to the treasurer of the county in which such city or village 
may be situated, at and after which time the same shall be due and 
payable to such county treasurer.” 


We are of the opinion that under the sections above 


referred to, a city of the second class has the right by 
ordinance to create a parking district along any street and 
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to erect parking lights or other parking improvements, and 
to levy a tax to defray the expense of such an improve- 
ment, where a petition signed by not less than three-fifths 
of the resident owners of the property subject to such 
assessment for such improvement petition the city council 
to make the same, and such ordinance shall be passed by a 
three-fourths vote in favor of making the same. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
March 11, 1924. 


MUNICIPAL CORPORATIONS—POLICE MAGIS- 
TRATE’S FEES. 


The compensation of a police magistrate is the fee he earns and col- 
lects and are the same fees allowed a justice of the peace for simi- 
lar service. 


Mr. Homer D. Kirk, 
Rulo, Nebraska. . 
My dear Mr. Kirk: 

We have your favor of the seventh instant inquiring if 
a person is convicted before a police magistrate of a city 
of the second class or village and committed to jail in 
default of the payment of fine and costs, if such municipal- 
ity is liable to the police magistrate for the payment of 
the fees due such magistrate, and in reply direct your. 
attention to Section 4408, Compiled Statutes of Nebraska, 
1922, which in part provides : 


“The police magistrate shall tax and collect the same fees and 
costs as are allowed a justice of the peace for similar services; wit- 
nesses shall receive the sum of one dollar for each day’s attendance. 
In no case shall the city or village be liable to pay any costs or fees 
pefore any police magistrate,” * * * 
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Section 4411, Compiled Statutes Nebraska, 1922, fur- 
ther provides: 

“The police magistrate, in all cities and villages having less than 
five thousand population by the last preceding state or national census, 


shall receive the same fees as justices of the peace for similar ser- 
vices.” 


It is our opinion that in villages and -cities of the 
second class under five thousand pepulation the only 
salary received by a police magistrate are the fees he earns 
and collects as are allowed a justice of the peace for 
similar services, and where a person is convicted before a 
police magistrate of a village or city of the second class 
and the magistrate does not collect the fees after the con- 
viction of such persen, that such village or city of the 
second class is not, liable for the payment of such fees. 


Very truly yours, 
-O. S. SPILLMAN, 
Attorney General. : 
By LEE BASYE, 


Assistant Attorney General. 
August 11, 1924. 


MUNICIPAL CORPORATIONS—PUBLICATION 
OF PROCEEDINGS. 


It is mandatory that the village clerk publish the proceedings of the 
village board. The rate providing for the publishing of such pro- 
ceedings is one-third the rate provided by law for the publication 
of legal notices. All claims against the city or village must be 
filed and approved by a majority vote of the village board. 


Mr. S. J. Marshall, 
City Councilman, 
Weeping Water, Nebraska, 


Dear Mr. Marshall: 


We have your favor of the 31st ultimo and in reply 
to your inquiry concerning the law requiring the publica- 
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tion of the minutes of the council meeting, we direct your 
attention to Section 4376, Compiled Statutes, 1922, which 
provides: 

“That hereafter it shall be the duty of every village or city clerk 
in every village or city having a population of less than 40,000 to pre- 
pare and publish the official proceedings of the village or city board, 
council or commission within thirty days from any meeting of said 
board, council gar commission: Provided, the charge for said publication 
shall not exceed the rates provided by law for the publication of pro- 
ceedings of county boards.” 


Section 4378, Compiled Statutes, 1922, provides: 


“Publication under this act shall be made in one legal newspaper 
of general circulation in said village or city.. If no legal newspaper be 
published in said village or city, then such publication shall be made 
in one legal newspaper within the county in which such village or city 
is located. The cost of said publication shall be paid out of the ger- 
eral funds of said village or city.” 


Section 4379, Compiled Statutes, 1922, provides as 
follows: 

“Any village or city clerk * * *, failing or neglecting to comply 

with the provisions of this act shall be deemed guilty of a misdemea- 


nor and shall, upon conviction, be fined, not to exceed $25.00 and be 
liable, in addition, to removal from office for such failure or neglect.” 


The publication of proceedings of a city council should 
be made in only one issue of a legal newspaper and 
should be made within thirty days after the adjournment 
of the meeting of such village or city council. The city 
clerk would comply with the law if he writes up his 
minutes and has the same published within thirty days, 
and the city council would not be within its rights in 
providing a shorter time for the clerk to write up and 
publish such minutes, as the statute applicable thereto 
would control. 


Section 4822, Compiled Statutes, 1922, enumerates the 
duties of the village or city clerk, and among other things, 
provides : 

“He shall also perform such other duties as may be required by 
the ordinances of the city.” 


We are of the opinion that you could enact such 
ordinances setting forth the duties of the city clerk not 
inconsistent with the provisions of law applicable thereto. 

In reply to that part of your inquiry concerning the 
filing of claims, we direct your attention to Section 4382, 
Compiled Statutes, 1922, which provides: 

“All claims against the city or village must be presented to the 
council or trustees in writing, with a full account of the items, veri- 
fied by the oath of the claimant, or his agent, that the same is cor- 
rect, reasonable and just, and no claim or demand shall be audited or 
allowed unless presented and verified as provided for in this chapter, 
and no costs shall be recovered against such city or village in any 
action brought against it for any unliquidated claim which has not been 
presented to the city council or board of trustees to be audited, nor 
upon claims allowed in part, unless the recovery shall be for a greater 
sum than the amount allowed, with the interest due.’ 

Inasmuch as it is the duty of the city council to pass 
upon claims and to allow or disallow claims against the 
city, we are of the opinion that the city council may by 
ordinance designate a member of the council as a purchas- 
ing agent, but that all contracts in regard to purchases 
made by the purchasing agent should be ratified by the 
city council. Neither the mayor nor any member of the 
council has the right to enter into any contract which 
would be obligatory upon the municipality unless the same 
was subsequently ratified at a meeting of the village coun- 
cil by a majority vote of the council. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
June 5, 19238. 


MUNICIPAL CORPORATIONS—TERM OF POLICE 
MAGISTRATES. 
The term of office of a police magistrate shall begin at the same time 
as the term of other municipal officers elected at the same general 
city election, and he shall continue in office until a’ successor 
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shall be elected and qualified. Where a vacancy occurs in the 
office of police magistrate where the unexpired’ term does not 
exceed one year it shall be filled by appointment, or a vacancy oc- 
curring in such office less than thirty days prior to any city elec- 
tion, where the unexpired term exists two years, shall be filled by 
special election. : 


Mr. Richard O. Johnson, 
Attorney at Law, 

S25 Terminal Building, 
Lincoln, Nebraska. 

Dear Sir: 

In reply to your favor of the 18th instant quoting 
Sections 4409, Compiled Statutes of Nebraska, 1922, as 
amended by the Legislature in 1923, page 204, and Section 
5053 and 2245, as amended, and inquiring if a police mag- 
istrate in a city of the second class or a village, who is 
holding over his term by reason of the failure to elect a 
successor, where such holdover official has failed to give a 
new bond, may be removed from office and if a successor 
may be appointed to fill such vacancy. We direct your at- 
tention to Section 4409, Compiled Statutes of Nebraska, 
1922, as amended, Session Laws, 1923, page 204, which 
reads: 

“The term of office of said police magistrate * * * shall begin at 
the same time as the term of other officers elected at the same gen- 


eral city election, and he shall continue in office until a successor shall 
be elected and qualified.” 


The latter part of this provision of the law is identical 
with the original Section 4409, under which the present 
magistrate was elected and qualified as such magistrate. 


Section 2245, Compiled Statutes of Nebraska, 1922, 
as amended, Session Laws, 1923, page 153, provides: 


“Vacancies occurring in the office of any police magistrate in cities 
where the unexpired term does not exceed one year shall be filled by 
appointment, but vacancies occurring in such office less than thirty 
days prior to any city election, and where the unexpired term exceeds 
two years, shall be filled by special election. Any person so appointed 
or elected under the provisions of this section shall hold his office for 
the unexpired term.” 
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In the case referred to by you, the unexpired term of 
the office extends over a period of more than one year, and 
a period of more than thirty days exists at which such 
vacancy could, be filled, which would be the general election 
for municipalities in the spring of 1925. 


In the case of Paterson v. State, 92 Neb. 729 (735), 
our supreme court held: 


“To constitute a de facto officer it is only necessary that he have 
some appearance of right to the office which would lead the public 
without inquiry to suppose him to be the officer he assumes to be. 
Where a person is in the actual possession of an office, in the dis- 
charge of the official duties thereof under such color or claim of right 
to the office, he will be deemed and held to be a de facto officer.” 


Under this rule of law the office of such police magis- 
trate is not vacant, notwithstanding the fact that such 
magistrate failed to comply with the statute requiring him 
to give a new bond and qualify. He would continue in 
office witil his successor is elected and qualified. His 
term of office does not expire until such successor is 
elected and qualified. 


The successor of such hold-over officer could be elected 
at the general municipal election to be held in 1925, and 
such successor would hold for the unexpired part of the 
term. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General 
December 22, 1924. 
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NEWSPAPERS—LEGAL NOTICES, 


Legal notices may be published in a daily newspaper, such publication 
to appear in one issue of such paper each week on the same date 
that the original publication first appeared, for the number of 
weeks required. 


Norfolk Daily News, 
Norfolk, Nebraska. 
Dear Sir: 

In reply to your further inquiry of the 26th instant 
concerning the publication of legal notices, we direct your 
attention to Section 9528, Compiled Statutes of Nebraska, 
1922, amended by Chapter 100, page 255, Session Laws, 
1923, which in part provides: 

“That all legal publications and notices of whatever kind or 
character that may by law be required to be published a certain num- 
ber of days shall be and they are hereby declared to be legally pub- 
lished when they have been published in one issue in each week in a 
daily, semi-weekly or tri-weekly newspaper, such publication in such 
daily, semi-weekly or tri-weekly paper or papers to be made upon 
any one day of the week upon which a paper is published, except 
Sunday that the publication of such notices the succeeding week 
or weeks, if the same is required to be published more than one week, 
shall be upon the same day’ of the week as the first publication: * * * 
Provided that all legal publications and all notices of whatever kind or 
character that may by law be required to be published a certain num- 
ber of days shall be and hereby are declared to be legally published 
when they shall have been published once a week in a weekly, semi- 
weekly, tri-weekly, or daily newspaper for a number of weeks covering 
that period.” 

We are therefore of the opinion that notice of sheriff's 
sale may be published in a daily newspaper and such pub- 
lication to appear in one issue of such paper each week 
on the same day that the original publication first appeared 
for the number of weeks covering the period of time 
required by the number of days of publication. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
March 31, 1924. Assistant Attorney General. 
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NOTARIAL COMMISSION—TERM. 


Hon. Charles E. Matson, 
County Attorney, 
Lincoln, Nebraska. 
Attention: Mr. Towle: 
Dear Sir: 


Your inquiry of May 8th requests our opinion as to 
when the time would expire on the commission of a notary 
public. The specific point is whether or not the day of 
issuance of the commission as well as the day of expiration 
is counted in determining the length of the term. 

Section 4813, Compiled Statutes, 1922, provides that 
the commission of a notary public shall be for a term of 
six years from the date of the commission. Section 9521, 
Sompiled Statutes, 1922, provides that the time withmn 
which an act is to be done shall be computed by excluding 
the first day and including the last, and if the last day be 
Sunday it shall be excluded. 


We believe that the last mentioned section would 
apply to your inquiry and that in computing the six-year 
term for a notary you would exclude the day of issuance 
of the commission and include the day of expiration, 
according to the provisions of Section 9521. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
May. 9, 1923. Assistant Attorney General 


NURSES—COMMUNITY. 
A city, village or county may employ a visiting or community nurse. 
Mr. Fred Lessmann, 
Wakefield, Nebraska. 
Dear Sir: 
In a letter from this department to you under date 
of June 22, we stated that a county board was not clothed 
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with power to appropriate money out of county funds for 
the support and salary of a Red Cross nurse. We adhere 
te this ruling so far as it applies specifically to the em- 
ployment of a Red Cross nurse. We find, however, that 
Section 8254, Compiled Statutes of Nebraska, 1922 Edition, 
does provide: 


“Any city by its mayor and council, or by its commission, any 
village by its village board, any county by its board of supervisors or 
commissioners, or any township by its electors, in the state of Nebras- 
ka, shall have power to employ a visiting community nurse, who shall 
do and perform such duties as such city, village, county or township 
by their officials and electors shall prescribe and direct; and said city, 
village, county or township shall have the power to levy a tax, not 
exceeding five mills on the assessed valuation of the taxable property 
of said city, village, county, or township, for the purpose of paying the 
salary and expenses of said nurse; and said city, village, county or 
township shall have the power to constitute and empower such nurse 
with police power to carry out the order of such city, village, county 
or township organization.” ; 


This statute does not authorize the county, however, 
to turn over to the Red Cross Association the funds for 
the employment of such nurse. She is employed by the 
county itself. There is a proviso, however, in this section 
of the statute from which the above quotation is made, 
which authorizes cities such as Omaha to employ a visiting 
nurses’ association or any charitable or philanthropic asso- 
ciation to perform the duties above set forth. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 


' Assistant Attorney General 
June 25, 1923. ! 


OPINIONS 521 


OCCUPATION TAX—FOREIGN CORPORATIONS 


Ur. James Walter Scott, 

c/o Myrick & Deering and Scott, 
14 Montgomery Street, 

San Francisco, California. 
Dear Sir: 


Secretary of State Amsberry correctly quoted to you 
the section of our statutes pertaining to the annual fee 
required from foreign corporations for the right to do intra- 
state business in this state. The occupation tax of domes- 
tic corporations is fixed by the amount of their capital 
stock, and the law requires foreign corporations to pay 
the same amount of occupation tax as required of domestic 
corporations. 


As a basis for computation of the tax, the tax is 
fixed proportionately upon the amount of capital stock of 
the corporation. Even though assets of the corporation in 
this state are less in amount than the total capital stock, 
the corporation has back of it the entire capital stock. 
Some basis is required upon which to compute the occupa- 
tion tax. The method designated has been selected by the 
Legislature and must rule as the method for computing the 
tax. It is an occupation tax and is in no sense a property 
tax upon the capital stock as such. This occupation tax 
is not designed to cover companies engaged solely in inter- 
state commerce, but covers the right to do intrastate busi- 
ness in this state. 


We recognize the fact that companies such as railroad 
companies having but a small portion of mileage in this 
state, and doing intrastate commerce might not be required 
to pay a tax upon their entire capital stock. This position 
is tenable upon the ground of public policy and an unreas- 
onable burdensome exercise of the taxation power in re- 
striction of interstate commerce. The corporations coming 
within this class are few. If any objection should be 
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raised to the occupation tax it would be a matter that 
would have to be settled by the court in individual cases, 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General 
January 5, 1923. 


OCCUPATION TAX—INSURANCE COMPANIES. 


An insurance company is not doing business in a city or village within 
the meaning of the statute requiring the payment of a license fee 
doing business in that city or village, when it has no fixed place of 
business in the municipality, and its business with residents of the 
village is done solely and alone by having them make application at 
its office situated elsewhere for insurance. 


Mr. Lowis D. Otto, 
Hampton, Nebraska. 
Dear Sir: 

You say: 

“We have been trying in vain to collect an occupation tax from 
Mutual Insurance companies, which tax was imposed for the purpose 
of supporting and maintaining a voluntary fire department. 

“We would appreciate it very much if you would favor us with an 


opinion as to whether such insurance companies, having no resident 
or local agency, are liable for this tax.” 


I note from the copy of the ordinance you enclose that 
the tax is levied upon insurance companies doing business 
in the village. 


I doubt whether an insurance company having no 
residence or local agent in the village and transacting 
its business with residents of the village solely and alone 
by having them make application at its office elsewhere 
for insurance, is doing business in the village. Thus it has 
been held: 
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“Doing Business’ within the meaning of a statute requiring 
agents of foreign corporations to file a certain certificate before doing 
business in thé state, was held not to apply to a transaction in which 
an agent of an Illinois insurance company obtained an application for 
insurance on certain property in Indiana, and submitted a note and 
sum of money in payment of the premium to the company at the 
home office in Illinois, where they were examined and accepted by the 
proper officer.” (Lamb v. Bowser, (U. S.) 14 Fed. Cas. 980, 981.) 


“Doing business’ in a state, within the meaning of the statutes 
fixing certain regulations as to the right of foreign insurance com- 
panies doing business in a state, was intended to describe the con- 
ditions under which such companies could effect insurance through 
agencies established in the state, and was not intended to restrain or 
control the business of such corporations transacting business outside 
the state; and therefore a contract of insurance made out of the 
state on. property situated therein is valid, though the insurance com- 
pany has not complied with the statute. Columbia Fire Ins. Co. v. 
Kinyon, 37 N. J. Law (8 Vroom) 33, 34” 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General 
September 19, 1924. 


OCCUPATION TAX—MUNICIPAL CORPORATION. 


Where a statute provides for the collection of an occupation tax, such 
tax can only be collected in a civil suit by the municipality. 


Mr. A. D. Felbver, 
Chairman, Village Board, 
Laurel, Nebraska. 

Dear Sir: 

We have your favor of the 23rd instant enclosing a 
copy of your village ordinance No. 109, and asking our 
opinion whether, under Section 2448, Compiled Statutes, 
1922, (which was formerly Section 2525, Revised Statutes, 
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1913) a village may impose an occupation tax upon insur- 
ance companies for the support of the local volunteer fire 
department. : 


We have examined your ordinance and find that Sec- 
tion 5 thereof provides for a criminal prosecution for 
the neglect and failure to pay such tax. It also provides 


that a civil suit may be had for the collection of the tax. 


In the case of German-American Fire Ins. Co. v. City 
of Minden, 51 Neb. 870, our supreme court held that the 
payment of such a tax could not be required as a condi- 
tion precedent to doing business, nor can payment of a tax 
be enforced by punishing, criminally, persons who do busi- 
ness without first paying the tax; and further held that a 
city ordinance imposing such a tax cannot collect the same 
by means of a criminal action. 


Tn view of that decision and subsequent decisions upon 
that point of law, we are of the opinion that where the 
statute provides for the collection of such a tax it can be 
collected only in a civil suit. However, in regard to this 
section of our statute, I wish to direct your attention to 
page 434, Article VII, Laws 1919, wherein it repeals Sec- 
tion 2525, Revised Statutes, 1913, although in this act the 
title did not refer to this section, and it may be a question 
as to whether or not this law has been repealed. 


It would probably be necessary for you to bring an 
action in court to test out the question, and inasmuch as 
your ordinance provides that the collection of this tax 
may be had in civil proceedings, we are of the opinion that 
you would have the right to bring such a, suit. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
May 24, ‘1923. 


OPINIONS 525 


OCCUPATION TAX—PEDDLERS. 
Municipalities may pass an occupation tax applicable to peddlers. 

Mr. Ellis EB. Lewton, 
Oraig, Nebraska. 
Dear Sir: 

The statutes of Nebraska permit villages to pass and 
enforce an ordinance providing for occupation tax or 
license. 


We know of no prohibition in the statutes against 
a village passing an ordinance requiring peddlers to pay a 
tax or license for the privilege of peddling. We have a 
state law on this subject also, which applies outside of 
municipalities. In considering our state law our court said 
that the peddler’s tax was not applicable to persons en- 
gaged in interstate commerce, and they would no doubt 
also hold the same in construing a village ordinance. 


We do not believe, however, that the court would hold 
illegal a tax upon peddlers plying their vocation within a 
municipality, and selling and delivering their goods as 
peddlers. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General 
November 13, 1924. 
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OFFICERS—APPOINTMENT OF RELATIVES. 


The mayor of a city may oppoint a relative to office provided the 
salary the appointee is to receive is less than $800 per year. 


Mr. Lloyd H. Jordon, 
Attorney at Law, 
Gordon, Nebraska. 
Dear Sir: 


In answer to your letter of inquiry of the fourth 
instant, I will say: 


(1) Whether or not the mayor of a city such as 
Gordon can legally appoint his father-in-law chief of 
police of the city depends in my opinion upon the amount 
of compensation the chief of police is to receive. Section 
5074, Compiled Statutes of Nebraska, 1922 edition, pro- 
vides as follows: 


“Tt shall be unlawful for any person elected or appointed to any 
public office or position under the laws of the State of Nebraska, or 
by virtue of the ordinance of any city or village in said state, to appoint 
as deputy, clerk or helper in said office or position to be paid from the 
public funds, any person related by blood or marriage to the person 
elected, appointed, or making said appointment: PROVIDED, this pro- 
vision shall not apply in cases where such person appointed receives. 
compensation of less than $800.00 per year.” 


(2) In answer to your second question, I will say 
that I think it might be possible under certain conditions 
- for a city to compel the removal of the stockyards to a 
point farther out, but I am of the opinion that strong 
reasons should exist for such removal and of course I will 
not undertake to say whether such conditions exist at 
Gordon. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 


Assistant Attorney General 
May 7, 1923. 
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OFFICERS—COMPENSATION. 


Where the conmpensation of a public officer is fixed by the Legislature 
such compensation cannot be changed during the term of the 
office. 


Mr. J. F. Relf, 
Falls City, Nebraska, 


Dear Sir: 


In your letter of the fifth instant you call attention 
to Section 19, of Article III, of the Constitution of Ne- 
braska, as amended in 1920 and which reads as follows: 


“The legislature shall never grant any extra compensation to any 
public officer, agent, or servant after the services have been rendered 
nor to any contractor after the contract has been entered into nor 
shall the compensation of any public officer, including any officer 
whose compensation is fixed by the legislature subsequent to the 
adoption hereof be increased or diminished during his term of office.” 


You say that a difference of opinion has arisen in your 
county as to the meaning of the latter part of the section 
which provides that the compensation of a public officer 
shall neither be increased nor diminished during his term 
of office, some holding that the term “public officer’ as 
there used refers only to constitutional officers, that is to 
say, to officers named in the Constitution, while others 
hold that the term pertains not only to constitutional 
officers but to all county officers as well. And you inquire 
what construction is placed by this department upon the 
phrase “public officer’ as found in the clause of said 
section. In answer to your question I will say that, in my 
opinion, the phrase “public officer’ as used in the last 
part of the section above referred to means not only con- 
stitutional officers but also all other officers whose com- 
pensation has been fixed by the Legislature since the adop- 
tion of the amendment to the Constitution in 1920. If an 
officer is not a constitutional officer and the compensation 
has not been changed by the Legislature since the adop- 
jion of the amendment of the Constitution in 1920, I am 
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of the opinion the constitutional inhibition on the change 
in compensation does not apply. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General 
June 9, 1923. 


OFFICERS—NOMINATION, 


No political party can be compelled to present as its candidate at an 
election one who does not affiliate with that party. 


Mr. 8S. W. Moger, 
Clerk of District Court, 
Clay Center, Nebraska. 
Dear Sir: 
Under date of April 3, you inquire: 

“If a candidate files for office, for instance on the Democratic 
ticket, and no one files against him on either ticket and then a man’s 
name is written in, such as a Republican, to have a majority of the 
Republican votes in the primary. Will this man’s name be run on the 
ticket for the general election as a Republican candidate without filing 
fee or any other procedure?” 

In answer to your question I will say “No.” 
The supreme court of this state has held: 
“Under our primary law no political party can be compelled 


to present as its candidate at a general election one who does not af- 
filiate with the party so presenting him as a candidate.” 


(State ex rel Curyea v. Wells, 188 N. W. 165, 166.) 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General 
April 7, 1924. 


4 


i 
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OFFICERS—VACANCY. 


Where a vacancy occurs in a courity office more than thirty days 
prior to the general November election, the vacancy should be 
filled at that election. 


Mr. Harry K. Durrie, 
County Clerk, 
Hartington, Nebraska. 
Dear Sir: 

In your letter of the 26th instant you say: 

“Upon the resignation of a county officer, who has been elected 
for the four year term, and whose term expires Jan. 1, 1927, does 
the County Board appoint to fill vacancy, for the balance of the term, 
or do they appoint to fill vacancy, until the first of January, 1925? 
If the appointee holds until January 1, 1925, does the County Central 


Committees designate a man from each party to run in the November 
election this fall? 


Inasmuch as the primary election is over, and the resignation of 
this officer does not become effective until July 1 of this year, I am 
wondering if the Central Committees have the right to place this 
office before the voters at the fall-election.” 

In answer to the question which you propound, I will 
say that inasmuch as the vacancy will occur more than 
thirty days prior to the general election in November, it 
is the opinion of this office that the vacancy should be 
filled at the November election, and that the party 
appointed by the board only holds until his successor is 
elected at that election and qualifies. The county central 
committee of each party can select the candidate of that 
party for the office to be voted for at the November elec- 
tion provided the office is one for which partisan nomina- 
tions are permissible. (See Section 2122, Compiled Stat- 
utes, 1922 Edition.) 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO W. AYRES, 
Assistant Attorney General. 
April 30, 1924. ° 


/ 
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OIL INDUSTRY—STATE AID. 


The governor shall apoint a suitable person, upon a showing as pro- 
vided for by statute that crude oil has been discovered by sinking 
a well or wells where the output of such well or wells is not less 
than 50 barrels every 24 hours, and if such showing meets the re- 
quirements of the statute, the governor shall direct the state 
auditor to draw an order upon the treasurer of the state for 
$15,000 to be paid the owner or owners of such oil well or wells. 


Mr. J. O. Walker, 
Wray, Colorado, 


Dear Sir: 

I have vour favor of the 18th instant wherein you 
inquire concerning the state aid for the development of oil 
in Nebraska, and in reply we direct your attention to 
Section 3412, Compiled Statutes of Nebraska, 1922, which 
provides : 

“Whenever it shall be made apparent to the governor of Nebraska, 
by affidavit or otherwise by the owner or owners thereof, that crude 
oil has been discovered by sinking a well or wells, and the output of 
such well or wells is not less than fifty barrels every twenty-four hours, 
pumping consecutively for a period of not less than sixty days, it 
shall be the duty of the governor to appoint a suitable person to 
examine the same, whose duty it shall be to report on the location 
and capacity thereof. In the event such report shows a-well or wells 
to be of a capacity and in a location, entitling the same to receive the 
-benefit of this section, then, in that event, the Governor of Nebraska 
shall direct the auditor to draw an order on the treasurer of the State 
of Nebraska for the sum of fifteen thousand dollars, to be paid to the 
owner or owners of such oil well or wells. Such order to be paid out 
of the general fund of the state, as above directed: PROVIDED, 
FURTHER, the expense of such examination and report to the Gover- 
nor shall be paid by the owner or owners of the well or wells securing 
the benefit of the provisions of this section.” 

I trust that you are nicely located in your new work, 
and that not in a great while you will be bidding with 
Harry Sinclair for the control of the world’s supply of 
petroleum. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
July 25, 1924. Assistant Attorney General. 
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OILS—RED GASOLINE CANS. 
Kerosene cannot lawfully be put in a red can. 


Liberty Oil Company, 
St. Edward, Nebraska. 
Gentlemen : 


You inquire whether a can filled with gasoline must 
be painted red with the word “gasoline” painted on it, also 
whether kerosene can be put in a red can if the can is 
tagged “kerosene”. 


Your questions are answered by Sections 5099, 5100, 
5101 and 5102, Compiled Statutes of Nebraska, 1922, which 
read as follows: 


Sec. 5099. “Every person within this state retailing gasoline, 
benzine, and other kindred high explosives in less than carload lots 
shall deliver the same to the purchaser only in barrels, casks, pack- 
ages or cans painted vermillion red, and having the word ‘gasoline’, 
‘benzine’, or whatever name such explosive is known by, plainly 
printed thereon in English. All such words above referred to shall 
be in letters sufficiently large to attract attention.” 


Sec. 5100. “No person shall deliver kerosene, or what is known 
as coal oil, in any barrel, cask, package, or can painted or stamiped as 
above required.” 


Sec. 5101. “Every person within this state purchasing gasoline or 
other high explosives of that nature for his own use shall procure 
and keep the same only in barrels, casks, packages, or can painted and 
stamped as above: Provided, the provisions of this article shall not 
affect sales, purchases, or the keeping for use of the explosives herein 
mentioned, where the quantity is one quart or less.” 

Sec. 5102. “No person keeping for use, or using kerosene, other- 
wise known as coal oil, shall put or keep the same in any barrel, 
cask, package, or can painted or stamped as above required for explo- 
sives to be painted or stamped.” 


Very truly yours, 
. O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
, Assistant Attorney General. 
February 23, 1923. 


532 REPORT OF THE ATTORNEY GENERAL 


PEDDLING GASOLINE—LICENSE. 


Persons peddling gasoline outside the corporate limits of cities and 
villages are liable to pay a peddler’s license tax. 


Guy Laverty, Esq., 
County Attorney, 
Burwell, Nebraska. 
Dear Sir: 
You say: 
“We have in this county as there are in several adjoining counties, 


cil wagons that drive out from Burwell and sell gasoline and coal oil 
to the farmers from house to house and deliver the oil then and there.” 


You inquire whether they are liable to pay a license 
for peddling under Section 5947, Compiled Statutes, 1922 
edition. 


In answer to your question, permit me to say that in 
my opinion such peddlers are liable to pay a peddler’s 
license fee, unless they are selling their own products. 
If, as I think improbable, the sales are made by the com- 
pany which produces the material sold, they are not 
liable to pay peddlers’ license fees under the provisions 
of the section in question. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
April 24, 1924. 
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PENALTIES—FUND CREDITED. 


Where an automobile is confiscated is a proceeding brought under the 
general law of the state under a proceeding instituted by city 
officers, the proceeds of the sale of such car inure to the county 
funds of the county in which the car is confiscated. 


Campbell, Myers & Marsh, 
927 Terminal Bldg., 
Lincoln, Nebraska. 
Gentlemen : 
Under date of May 14 you say: 


“When a City Officer makes an arrest on a liquor charge confis- 
eating a car which is sold by the City, should the proceeds from the 
sale thereof go to the credit of the school fund as does the fine, and if 
so does it inure to the benefit of the s¢hool district in which seized or 
should it be credited to the General School Fund of the county and ap- 
portioned to all districts.” 


In answer to your question I will say that if the 
arrest is made under the state law, the proceeds of the 
sale of the automobile should go into the county school 
fund in my opinion. 


Section 5, of Article VII, of the Constitution, provides 
among other things: 

“All fines, penalties and license moneys, arising under the general 
laws of the state shall belong and be paid over to the counties respec- 
tively, where the same may be levied or imposed.” 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General, 
By GEO. W. AYRES, 
May 17, 1924. Assistant Attorney General. 
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PHYSICIANS AND SURGEONS—ASSISTANTS. 


A duly licensed physician or surgeon may employ the services of an 
assistant or attendant, provided the services of such assistant or 
attendant does not constitute the practice of medicine. 


Dr. G. O. Dunseth, 
Scottsbluff, Nebraska, 


Dear Doctor: 


We have your recent favor inquiring if a duly licensed 
physician and surgeon has a “right to use any ordinary 
person who has not had medical training or who is not 
registered as a nurse in this state or a licensed practitioner 
to assist him in major surgical operations, or to give anaes- 
thetics when regular registered men are available,” and in 
reply we direct your attention to Section 8161, Compiled 
Statutes of Nebraska for 1922, which provides: 


“No person shall practice medicine, surgery or obstetrics or any 
branch thereof in this state without first having applied for and ob- 
tained from the Department of Public Welfare, a license so to do.” 


In the case of State Electro Medical Institute v. State 
of Nebraska, 74 Neb. 40, the court defines the practice of 
medicine as follows: 


“The practice of medicine may be said to consist of three things; 
first, in judging the nature, character and symptoms of the disease; 
second, in determining a proper remedy for the disease; third, in giving 
or prescribing the application of the remedy to the disease.” 


The court further said: 


“The qualification of a medical practitioner is personal to himself. 
The intention of the law is that one who undertakes to judge the 
nature of a disease or to determine the proper remedy therefor, or to 
apply the remedy must have certain personal qualifications, and if he 
does these things without having complied with the law he is subject 
to its penalties.” 


In the case of State Electro Medical Institute v. 
Platner, T4 Neb. 23, the court said: 


“The person who practices medicine, that is, who undertakes to 
judge the nature of disease, or to determine the proper remedy there- 
for, or to apply the remedy must have the necessary qualifications and 
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obtain license. No recovery can be had for the services of any physi- 
cian who is not so qualified. A hospital which is controlled by a cor- 
poration and which receives patients and contracts to care for them, 
and to furnish them with medicinal attendance, does not by so doing 
practise medicine within the meaning of this act.” 

In discussing the case of State v. Paul, 56 Neb. 369, 
the court said: 

“Dr. Bedell, who was the principal and presumably the one with 
whom the contract for treatment was entered into, was qualified and 
duly licensed under the statute. The defendant Paul was an assistant 
of Dr. Bedell, and, being not qualified and licensed to practice, he as- 
sumed to perform surgical operations and administer remedies to 
the sick and infirm. It was held that he was not protected by the 
qualifications and license of Dr. Bedell, although he acted as his assis- 
tant under his directions. The principle established by this decision 
is that the qualifications of one who practiced medicine are personal 
qualifications and that it is the one who actually performed the surgi- 
eal operation or administers the remedy that must be qualified and 
licensed under the statute.” 

In view of the above quoted authorities, it is our 
opinion that a duly licensed physician may have the 
assistance of an attendant while performing a surgical 
operation provided that the attendant does not attempt to 
judge the nature, character and symptoms of the disease; 
second, to determine the proper reniedy for the disease; 
third, attempt to prescribe or apply the remedy for the 
disease, but that if such assistant or attendant undertakes 
10 judge the nature of the disease, or to determine the 
proper remedy therefor, or to apply the remedy, that the 
same constitutes, practice of medicine within the purview 
of Section 8161, Compiled Statutes of Nebraska for 1922, 
and such person must have secured a license to practise 
medicine as provided by law, and if he does these things 
without having complied with the law, he is subject to its 
penalties. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
July 31, 1923. Assistant Attorney General. 
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PHYSICIAN’S CERTIFICATE—REVOCATIONS 


The Department of Public Welfare may revoke a physician’s certifi- 
cate where the holder thereof after its issue, is convicted of the’ 
crime of unlawfully vending narcotics. 


Hon. H. H, Antles, 
Secretary, 
Department of Public Welfare, 
Lincoln, Nebraska. 
Dear Sir: = 
In answer to your letter of inquiry of the Tth instant, 
I will say that Section 8165, Compiled Statutes of Ne- 
braska, 1922 Edition, provides among other things: 

“The department of public welfare may refuse to issue a certifi- 
cate or may revoke one already issued for any of the causes defined 
in this section * * * conviction of crime involving moral turpi- 
tudes? =e o* 


The above has reference to the certificate authorizing 
a physician or surgeon to practice his profession. 


I take it that the crime of unlawful vending of nar- 
cotics is one involving moral turpitude, and that your 
department has the legal right to revoke the certificates of 
those, who have been convicted of such a crime. In such a 
case I think it well to set a date for the hearing and to 
notify them of that date in order that they may be present 
if they desire to do so. 

Very truly yours, 


O. S. SPILLMAN, 
‘ Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 


May 8, 1923. 
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POLL TAX—PENSIONERS. 


Pensioners of the United States are exempt from the payment of a 
poll tax or from performing labor on any highway in the state. 


Hugh H. Drake, Esq., 
County Attorney, 
Kearney, Nebraska. 
Dear Sir: 

The statute provides: 


“All pensioners of the United States shall be exempt from paying 
a poll tax or performing labor on any highway in this state.” (Section 
6811, C. S. Nebr., 1922.) 


Unless it can be construed so as to hold that persons 
receiving assistance from the government by way of pro- 
vision for vocational training are pensioners in the sense 
in which that word is used in the above quoted section of 
the statute, I know of no exemption. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assisiunt Attorney General. 
January 29, 1928. 


4, 


we 


POOL AND BILLIARDS—LICENSE. 


The board of village trustees may determine whether or not pool halls 
and billiard halls shall be licensed in the village, unless the village 
has adopted the initiative and referendum, a plan of government in 
which case the electors of the village may determine the question of 
license or no license. 


Rev. H. S. Weary, 
Craig, Nebraska. 
Dear. Sir: 


In answer to the inquiry contained in your letter of 
the 24th instant I will say that the question of licensing of 
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pool halls in a village is usually one over which the board 
of village trustees has exclusive control, and a vote of the 
electors upon that question is not binding unless the village 
has adopted the initiative and referendum as provided for 
in Section 4454, Compiled Statutes of Nebraska, 1922 edi- 
tion. Where a village has adopted the initiative and 
referendum provisions of statute, an ordinance proposed by 
the electors to the board should be presented to the board 
for its adoption at least thirty days prior to the holding 
of a general city election. The provision of statute regard- 
ing the submission of such a question to the electors reads 
as follows: 


“The clerk of any such city aforesaid shall cause proposals, in 
which request for special election is not made, to be submitted to a 
direct vote of the voters of such city at the first regular election held 
after the expiration of thirty days from the filing of such proposal.” 
(Sec. 4429, Comp. St. 1922) 


In a village operating under the lew providing for 
the initiative and referendum, a proposed ordinance may 
be submitted at a special election of twenty per cent of 
the voters of the city requesting such submission. 


I may add that a village is a city within the meaning 
of the initiative and referendum statute. (Sec. 4426, Comp. 
St. 1922. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
March 27, 1923. 
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PRINTER’S FEES—AFFIDAVIT OF PUBLICATION. 


A printer is not entitled to his fees for publiction of notice where he 
fails to furnish an affidavit of publication in a case where such 
; affidavit is required. 


Mr. F. F. Nolan, 
County Attorney, 
Basset, Nebraska. 
Dear Sir: 

Your question is answered I think by the language 
used in Section 6053, Compiled Statutes of Nebraska, 1922, 
which in express terms provides: 


“No printer shall be paid for such publication who shall fail to 
furnish such affidavit within ten days after the last publication.” 


I regret to so hold, for as a matter of abstract right 
“the laborer is worthy of his hire,’ and I do not like to 
see any one lose compensation earned by work done, 
through what is probably merely an oversight, but the 
language of the statute is clear and it is mandatory. 

Very truly yours, 
0. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 14, 1924. 


PRISONERS—EM PLOYMENT. 
Confinement in the county jail is not synonymous with employment. 


Mr. Jas. O'Connell, 
Chief Clerk, 
Nebraska State Penitentiary, 
Lincoln, Nebraska. 
Dear Sir: 
In answer to your letter of the 27th ultimo, I will 
say that the provisions of Section 1, of Chapter 240, 
Session Laws of 1915, which reads as follows: 
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“The Board of Commissioners of State Institutions is hereby auth- 
orized to grant to prisoners employed outside of the prison enclosure 
and to prisoners making satisfactory progress in the prison school, 
a diminution of time from their sentences, in addition to that provided 
for in Section 657 of the Criminal Code of Nebraska, such grants to be! 
conditioned on good behavior, a cheerful compliance with rules, dili- 
gence in work and fidelity to trust; but such additional diminution 
shall not exceed the rate of one month for each year of sentence,” 
are not applicable in my opinion to prisoners confined In 
county jails, unless said prisoners are also employed. In 
other words, I do not think confinement in a county jail 
is synonymous of employment. : 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 22, 1923. 


PRISONERS—INSANE. 


If any convict under sentence of death appears to the warden to be 
insane he shall forthwith give notice to the judge of the district 
court of the judicial district in which said prisoner was tried and 
sentenced. 


Hon. W. T. Fenton, 
Warden, 

Lancaster, Nebraska. 
Dear Sir: 


Section 10219, Compiled Statutes, 1922 Edition, pro- 
vides, among other things, as follows: 


“If any convict under sentence of death shall appear to be in- 
sane, the warden or sheriff having him in custody shall forthwith 
give notice thereof to a judge of the district court of the judicial dis- 
trict in which said convict was tried and sentenced, and said judge shall 
at once make such investigation as shall satisfy him as to whether a 
commission ought to be named to examine said convict. If he shall 
determine that there is not sufficient reason for the appointment of a 
commission he shall so find and refuse to suspend the execution of said 
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convict. If the judge shall determine that a commission ought to be 
appointed to examine such convict he shall make a finding to that 
effect and cause it to be entered upon the records of the district 
court in the county in which such convict was sentenced, and, if 
necessary, the judge shall suspend the execution and appoint the three 
superintendents of the insane asylums at Lincoln, Hastings and Nor- 
folk as a commission to examine such convict, and the commission 
shall examine the convict with a view of determining whether he is sane 
or insane and shall report their findings in writing to said judge within 
ten days after their appointment.” * * * 


If any convict in your custody and under sentence 
of death appears to you to be insane, it is your duty under 
the above quoted provision of statute to forthwith give 
notice thereof to a judge of the district court of the judi- 
cial district in which the convict was tried and sentenced. 


Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By GEO W. AYRES, 
Assistant Attorney General 
September 9, 1924. 


PRISONERS—LABOR. 


Any prisoner over the age of twenty-one years who has been con- 
victed of an offense punishable by imprisonment for one year 
or less may be required to do and perform suitable labor. 


Mr. J. H. Wilhermsdorfer, 
County Judge, 

Harrison, Nebraska. 

Dear Sir: 

In answer to your letter of inquiry of the 28th instant, 
permit me to say that in 1917 an act was passed which 
now constitutes Sections 986 to 1008, Compiled Statutes of 
Nebraska, 1922 edition, and which established a county 
work house. This law provides among other things: 


“Whenever any person over the age of majority shall be convicted 
of an offense punishable, under the laws of the state or the ordinances 
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of any village or city in the county, by imprisonment for one year or 
less, said justice or court shall sentence said person to imprisonment 
in the workhouse, and the commitment shall be to such workhouse. 
PROVIDED HOWEVER, this shall not conflict with the provision of 
any act which may be passed to provide a state custodial farm.” (Sec- 
tion 989 Compiled Statutes 1922 Ed.) 


“Labor of convict. Any person so committed shall be required to 
do and perform any suitable labor, provided by the sheriff, for not to 
exceed ten hours each day, or in case of farm labor, not more than 
twelve hours each day.” (Section 991 Compiled Statutes 1922 Ed.) 

“Labor performed. The county board may provide work for the 
prisoners in the workhouse and they may establish any form of enter- 
prise, or industry for the employment of said prisoners. The county 
board and the county surveyor and highway commissioner may use 
the laborers from the workhouse in performing labor for the county 
whenever it is practicable and safe so to do, and it is hereby made the 
duty of the sheriff to furnish, under sufficient guard, to the county 
board and the surveyor and highway commissioner, such men from, 
the workhouse as can be used in said work for the county.” (Section 
993, Compiled Statutes 1922 Ed.) 


T do not recall any provision of statute which author- 
izes you to parole or discharge a prisoner who has not 
served the full time for which he was sentenced. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General 
November 30, 1923. 
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PUBLIC DEFENDER—QUALIFICATIONS, 


The public defender shall be a lawyer in good standing at the bar of 
the court in the county where elected in all counties having a 
population of 100,000 inhabitants or more. 


Hon. W. K. Murphy, 

c/o Messrs. Murphy & Donald, 
Barristers and Solicitors, 
Toronto, Canada. 


Dear Sir: 


We have your favor of the 7th instant, and for your 
information we are quoting you Section 10105, Compiled 
Statutes of Nebraska, 1922, being the law of this state 
in regard to the office of Public Defender. 


“The court before whom any person shall be indicted for any of- 
fense which is capital, or punished by imprisonment in the peniten- 
tiary, is hereby authorized and required to assign to such person 
counsel not exceeding two, if the prisoner has not the ability to pro- 
cure counsel, and they shall have full access to the prisoner at all 
reasonable hours; and it shall not be lawful for the county clerk 
or county board of any county in this state to audit or allow an ac- 
count, bill or claim hereafter presented by an attorney or counsellor 
at law for services performed under the provisions of this section, 
until said account, bill or claim shall have been examined and allowed 
by the court before whom said trial is had, and the amount so allowed 
for such services certified by said court: PROVIDED, no such ac- 
count, bill cr claim shall in any case, except in cases of homicide, ex- 
ceed one hundred dollars. PROVIDED, further, that there is hereby 
created, in counties that now have, or that shall hereafter attain a 
population of 100,000 inhabitants, or more, the office of public defender 
who shall be elected at the general election in the year 1916, and every 
four years thereafter, and whose duty it shall be to defend all per- 
sons who shall be indicted or informed against in the district court for 
any offense which is capital, or punishable by imprisonment in the 
penitentiary, if the prisoner has not the ability to procure counsel. 
He shall also, unon request. prosecute actions for the collection of 
wages and of other demands of persons who are not financially able 
to emplov counsel in cases in which the sum involved does not exceed 
$100. and in which. in the judement of the public defender, the claims 
urged are valid and enforceable in the courts. He shall also, upon 
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request, defend such persons in all civil litigations in which in his 
judgment, they are being prosecuted or unjustly harassed. The sal- 
ary of such public defender, shall be the sum of three thousand six 
hundred dollars per annum, payable monthly, to be paid by the county 
commissioners of the county out of the general fund of such county. 
Such public defender shall be a lawyer in good standing at the bar of 
the court in such county. Such elected public defender shall take office 
after his election and qualification at the same time that other county 
officers take office.” 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
April 18, 1924. 


PUBLIC FUNDS—STATE BANKS. 


Public funds deposited in a state bank are protected by the Deposi- 
tors’ Guarantee Fund. 


Mr. O. J. Mayborn, 

Secretary, 

Jefferson County Bankers Association, 
Diller, Nebraska. 


Dear Sir: 


In answer to your letter of inquiry of the 21st instant, 
I will say that in my opinion state banks, whose deposits 
are protected by the Depositors Guarantee Fund, are not 
required to furnish any additional security to entitle them 
to receive deposits of public money up to fifty per cent 
of their paid up capital stock without furnishing any 
other security. 


The statute expressly provides: 


“No bank which has complied in full with all of the provisions of 
this article shall be required to give any further security or bond for 
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the purpose of becoming a depositor for any public funds, but depos- 
itory funds shall be secured in the same manner that private funds 
are secured.” (Section 8027, Compiled Statutes, 1922 Edition.) 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General 
April 24, 1924. 


PUBLIC LANDS—DEPARTMENT CERTIFICATE. 


A certificate of the United States Land Department to the effect that 
certain lands have been conveyed by the United States to a certain 
state has the force and effect of a conveyance of such lands to 
the state, where it is treated and considered as such conveyance 
by the United States Government. 


Hon. Dan Swanson, 

Commissioner of Public Lands and Buildings, 
Lincoln, Nebraska. 

Dear Sir: 

You submit to me a letter received by you under date 
of December 11, 1923, from the General Land Office at 
Washington, relating to the exchange of school lands 
belonging to the state in the United States forest reserves 
in Cherry and Thomas counties for other lands belonging 
to the United States. 


I have given the matter consideration, and am of the 
opinion that the certificate of the Land Department men- 
tioned in said letter is substantially equivalent to a patent, 
and that the proper state officers will be justified in exe- 
cuting a deed to said lands belonging to the state in 
exchange for certificates from the Land Department for 
the lands, which the state is to receive in exchange. 

Of course, if the law is to be literally complied. with, 
it will be necessary to wait to make the exchange until 
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the Legislature authorizes the acceptance of certificates 
instead of patents. 


I may add that under the terms of the act authorizing 
the exchange, the land received by the state must be land 
lying within some Federal Forest Reserve. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attorney General 
December 18, 1923. 


PUBLIC OFFICES—RECORDS AND FILES. 


Where the statute provides for the obtaining of copies to be used as 
evidence, the public official is not required to deliver the original 
records to any person or to produce the same in court, unless 
the court has made an order upon a proper application. 


Mr. John Jacobson, 

Chief, Bureau of Securities, 
Lincoln, Nebraska. 

Dear Sir: 

We have your favor of the ninth instant wherein you 
inquire if it is the duty of a public official to produce 
documents and files as evidence in various courts where 
certified copies of such records could be secured by the 
public upon the payment of certain fees. 


In reply thereto we direct your attention to the rule 
as announced in 22 C. J. 958, Section 1187, which reads: 


“The courts have power to compel the custodian of public records 
and documents to produce them in court for inspection, and to be used 
as evidence when material and necessary; and whenever it is made 
‘ clearly to appear in a proper manner that their production is necessary 
and material for the support of either a cause of action or defense, 
or the promotion of public justice, the power should be exercised. But 
the power should not be exercised where such exercise is not shown 
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to be necessary, as where certified copies could be obtained, where 
the party making application for the production of the record is not 
shown to have any rights or interest therein ,or where it is contrary 
to public interest for the contents of the record or document to be made 
public.” 


In 23 R. C. L. 169, Section 22, it is said: 

“Public records and documents are the property of the state and 
not of the individual who happens at the moment to have them in his 
possession, and when they are deposited in the place designated for 
them by law there they must remain, and can be removed only under 
authority of an act of the legislature and in the manner and for the 
purpose designated by law. * * * A record, made under the direction 
of a statute, is in effect made by the state, and if the state has not 
authorized the officer to destroy it under any circumstances, not even 
to relieve a citizen from an unjust reflection on his character, it would 
be usurpation of power for him to surrender the record, or for the 
court to direct him to do so, and mandamus will not lie to compel a pub- 
lic official to surrender or destroy a record which his official duty re- 
quires him to preserve.” 


In the ease of Bluefield v. McClaugherty, 64 W. V. 
536, 63 8. E. 363, the court said: 


“Complaint is predicated on the refusal of the court to compel the 
city auditor to: produce in court, as evidence for the defendant, the 
original records made by the city, respecting the paving in question. 
As the books and papers sought were public records, provable by cer- 
tified copies and open to the inspection of the defendant and all others 
for proper purposes, there was no occasion for their production. Or- 
dinarily production of public documents cannot be compelled. 6 Ency. PI. 
&Pr. 785. Whether under any circumstances production thereof can 
be required, it is not necessary to determine, since the affidavit does 
not state any reason for inspection of original papers, such as altera- 
tion, erasures, or interlineation, that could not be disclosed by copies, 
or that the books could not be inspected and copies taken for any rea- 
son, such as possession thereof by private persons. Spielman v. Flynn, 
19 Neb. 342, 27 N. W. 224, Hammerslough v. Hackett, 30 Kan. 57, 1 
Pac. 41.” 


In Spielman v. Flynn, 19 Neb. 342, 27 N. W. 224, 
our supreme court said: 

“Section 408 of the Code (Section 8198, Comp. St. 1922) provided 
that. ‘duly certified copies of all records and entries or papers belong- 
ing to any public office or by authority of law filed to be kept 
therein, shall be evidence in all cases of equal creditibility with the 
original records or papers so filed.’ * * * 
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“Chapter 74 of the Comp. Stat., authorizes all persons interested 
in the examination of public records to make such examination free of 
charge during the hours the respective offices are kept open. The 
original was open to the inspection of either party, and either or both 
upon payment of the necessary expenses could have procured a copy. 
There was no reason, therefore, for demanding before the copy was 
offered in evidence an inspection of the same, or for the court to make 
a compliance with such order a condition of offering the copy in evi- 
dence. Had the original record been lost or destroyed the rule no 
doubt would be different, because then the copy would perhaps be the 
best evidence of what the original was.” 


In the case of Dunham v. Chicago, 55 Tl. 357, in refer- 
ring to records of a public office, the court said: 


“These books and documents were public record, in the custody of 
public officers, acting under statutory duties, and therefore do not 
come within the principle of the rule in regard to the production of 
paper evidence in the possession or under the control of the opposite 
party. 

“The court undoubtedly has the power to compel the custodian of 
records and public documents to produce them in court for inspection 
and to be used as evidence when material and necessary, and whenever 
it is made clearly to appear, in a proper manner, that their production 
is necessary and material for the support of either a cause of action 
or defense, or the promotion of public justice, the power should be 
exercised, But where its exercise is not so shown to be necessary for 
the reason that certified copies could be obtained and received in 
evidence, and answer as well as the originals, or when the proof upon 
which the application is based attempts to show that the originals 
have been tampered with and falsified, but failed to show how the 
rights of the answering party are affected by any such actions and the 
court cannot see from the facts stated that his rights were in any man- 
ner affected, then, in either case, in the exercise of a legal discretion, 
the court may from considerations of public convenience and safety, 
properly refuse to require their production.” 


Section 8127, Compiled Statutes, 1922, provides: 


“The records of the department of trade and commerce as here- 
to pertaining shall be public records and it shall be the duty of the de- 
partment to preserve such information and to so classify and arrange 
same to facilitate examination by any person affected by matters 
therein contained, except that the department may, in its discretion, 
withhold information relating to the private affairs of persons or 
corporations when in its judgment the same shall not be required for 
the public welfare of any information relative to any matter that may 
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be at issue in any court, unless upon an order of the court. The de- 
partment may from time to time issue in pamphlet form, or by means 
of newspaper advertisements or otherwise, any and all information 
regarding any and all securities sold or offered for sale within thir 
state which it deems to be of public interest or advantage. For the 
purpose of defraying the cost or expense of issuing any pamphlet or 
newspaper advertisements or any other form of information which 
the department may on its own initiative and in its discretion see fit 
to make public, such cost or expense shall be defrayed by warrant 
drawn upon the proper fund in the hands of the state treasurer.” 


Section 8129, Compiled Statutes, 1922, provides: 


“The department may execute in duplicate any order, finding or 
report issued by it and each of such parts shall be deemed to be an 
original. An original of each order, finding or report shall be retained 
and preserved by the department in its official office. Copies of all 
documents, orders, findings and reports made, executed or issued by 
the department, when certified by the secretary of the department under 
his official seal, shall be received in evidence in all cases in like 
manner and with the same effect as the originals.” 


Section 8858, Compiled Statutes, 1922, provides: 


“The subpoena shall be directed to the person therein named, 
requiring him to attend at a particular time and place, to testify as 
a witness, and it may contain a clause directing a witness to bring 
with him any book, writing or other thing under his control, which he 
is bound by law to produce as evidence.” 


It is therefore our opinion that any public official 
who has custody of public records of such a nature that 
certified copies of the same may be produced in the man- 
ner provided by law, where those interested therein have 
the opportunity to inspect such records and to obtain 
such copies, is not required to deliver the original records 
to any person and is not required to produce the original - 
records in court or before any other tribunal authorized to 
subpoena witnesses where such public official has been 
subpoenaed as a witness or upon a subpoena ducus tecum, 
end that such official can only be required to produce such 
original records and files in a court of competent jurisdic- 
tion upon the order of that court made after a proper 
application and showing therefor. 
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We are further of the opinion that you are fully 
justified in refusing to deliver to any person or to produce 
in court any such original records and files as above 
described even upon a subpoena as a witness therefor, 
unless the court has made an order upon due application, 
requiring you to produce such records. 


We are further of the opinion that the subpoena pre- 
vided for by Section 8858, Compiled Statutes, 1922, refers 
only to such records and other documentary evidence of 
such a kind and nature that copies cannot be had as 
provided by law for making certified copies of equal 
weight and authority in evidence as original copies. 


Respectfully submitted, 
Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 


May 15, 1923. 


RAILWAY COMMISSION—JURISDICTION—BRIDGES 
AND IRRIGATION DITCHES. 


Hon. H. G. Taylor, 
Chairman, - 

Nebraska State Railway Commission. 
Lincoln, Nebr. 

Dear Sir: 

Your favor of the 17th instant, inquiring as to whether 
or not the jurisdiction of the State Railway Commission, 
as provided in Section 5406, Compiled Statutes of Ne- 
braska for 1922, authorizes the commission to prescribe the 
sizes of railway bridges over irrigation ditches, duly 
received. 
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Section 5405, Compiled Statutes of Nebraska for 
1922, is as follows: 

“Every railroad corporation shall maintain and keep in good repair 
all bridges, with their abutements, which such corporation shall con- 


struct for the purpose of enabling their road to pass over or under any 
turnpike, road, canal, water course or other way.” 


This section is part of the Revised Statutes of 1866, 
and of course antedates most irrigation works in. this 
state. It seems to cover bridges of all kinds. 


‘Section 5406 of the Compiled Statutes of Nebraska 
for 1922, provides as follows: 


“Tt is hereby made the duty of every person, company or cor- 
poration operating a railroad in the State of Nebraska to so construct 
all bridges on its line of railway that every bridge over a running 
stream in this state shall have an opening below high water line whose 
area is sufficient to allow the free and unobstructed passage of the 
water of such running stream at extreme high water stage: Provided, 
if in the case of any given bridge satisfactory proof be made to the 
state railway commission that the dimensions herein prescribed are 
greater than are necessary to permit the unimpeded passage of the 
water under such bridge at high water, the commission may by order 
authorize the construction of such bridge with dimensions less than 
those prescribed in this section.” 


It was enacted in 1911 after most irrigation projects 
now existing in Nebraska had been undertaken. The pur- 
pose of the sections seems to be to require railroad com- 
panies to provide adequate waterways over streams that 
are likely to overflow. It does not appear to apply to 
irrigation ditches, which, generally speaking, are not the 
cause of damaging overflows. The language of the section 
separates those bridges over running streams from bridges 
in general and puts those over running streams within the 
jurisdiction of the commission. This view of the purpose 
and meaning of the statute is borne out not only by the 
verbiage of the section itself, but aiso by other sections of 
the Compiled Statutes of Nebraska for 1922. Section 2739 
provides that bridges over streams on roads on county 
lines shall be paid fer equally by the two counties con- 
cerned. The supreme court has considered several times 


- 
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the meaning o fthe last mentioned section. In County of 
Dodge v. County of Saunders, 70 Neb. 442, it said, (pp. 452- 
453): 

“The word ‘stream’ which occurs in the statute has two distinct 
uses. The first and most important meaning of this word is ‘A 
course of running water, a river, rivulet, or brook’. Century Dictionary. 
It is there also stated in connection with that definition, ‘All rivers 
and brooks are streams and have currents’. Another and more techni- 
cal use of the word ‘stream’ is to distinguish the volume of water of 
a river, rivulet or brook, from the banks and bed; thus, as suggested 
in the former opinion herein, a river is said to consist of three parts: 
the bed, the bank and the stream.” * * * It was, we think, rather in- 
tended that the statute should apply to bridges over rivers and, also, 
to bridges over smaller water courses that did not carry a sufficient 
volume of water to cause them to be denominated rivers. In this sta- 
tute, then, the legislature used the word in the sense of ‘a course of 
running water, a river, rivulet or brook’; and if, as is well pointed 
out in the former opinion, the bank of a stream used in this sense is 
as much a part of the stream itself as is the bed of the volume of 
water which it carries, then the stream divides counties, since the boun- 

- dary line lies in a part of the river.” 


See also: 
Dodge County v. Saunders County, TT Neb. 787 
Kirk v. State Board of Irrigation, 90 Neb. 62% 
Dawson v. Phelps County, 94 Neb. 112 
State ex rel v. Bichoff,-et al, 98 Neb. 738 
Western Pacific Ry. Co. v. Western Pacifie Co. 
151 Fed. 376 


In all of these cases the word “stream” is treated 
as describing a natural water course and in most of them 
as synonymous with “water course.” 

In Section 8427, Compiled Statutes of Nebraska for 
1922, it is provided that the Department of Public Works 
shall measure the quantity of water flowing in the several 
streams and make a record thereof for use in the considera- 
‘tion of applications for water appropriations. The section, 
of course, would be meaningless if irrigation ditches were 
included within the significance of the word “stream.” 
Other sections of the statutes relating to irrigation and 
water rights point to the same conclusion. The distinction 
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between a “stream,” and an “irrigation ditch,” or ‘canal,’ 
seems to be fully determined by Sections 8412 and 8413. 
They read as follows: 

“Any canal constructed for the purpose of developing water power, 
or any other useful purpose, and from which water can be taken for 
irrigation, is hereby declared to be an ‘irrigation canal’ and all laws 
relating to irrigation canals shall be deemed applicable thereto.” 


“The water appropriated from a river or stream shall not be 
turned or permitted to run into the waters or channel of any other 
river or stream than that from which it is taken or appropriated, 
unless such stream exceeds in width one hundred feet, in which event 
‘not more than seventy-five per cent of the regular flow shall be taken.” 


A consideration of the authorities cited above compels 
ihe conclusion that the word “stream,” as used in Section 
5406, does not include irrigation ditches or canals, that the 
Railway Commission is without jurisdiction to determine 
the sizes of the openings to be left beneath bridges over 
such ditches or canals, and that the complainant referred. 
to in your letter will have to resort to the courts for the 
protection of his rights. 


It should not be understood that the Railway Commis- 
sion is without jurisdiction where a bridge crosses such a 
ditch or canal if the service of the carrier to the public is 
affected.. In such case the Railway Commission has juris- 
diction to protect the service. 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
By HUGH LA MASTER, 
Assistant Attorney General. 
February 23, 1923. 
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RAILWAY COMMISSION—JURISDICTION. 
Fences along railroad right of way. 


Hon, Chas. A. Randall, 
Commissioner, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 

Dear Sir: 


In answer to your inquiry as to what kind of a fence 
a railroad company is required to build along its lines, 
if have this to say. The fence must be of such construc- 
tion as to be suitable and amply sufficient to prevent 
cattle, horses, sheep and hogs from getting on such rail- 
road, except at public crossings and within the limits of 
municipalities. The matter is regulated by Section 5396, 
Compiled Statutes of Nebraska for 1922, being Article 6, 
of Chapter 59, on Railroads which reads as follows: 


“Every railroad corporation, whose lines of road or any part there- 
of are open for use, and every railroad company formed or to be formed, 
but whose lines are not now open for use, shall, within six months 
after the lines of such railroad or any part thereof are open, erect 
and thereafter maintain fences on the sides of their railroad, or the 
part thereof so open for use, suitable and amply sufficient to prevent 
cattle, horses, sheep and hogs from getting on such railroad, except at 
the crossings of public roads and highways, and within the limits of 
towns, cities and villages, with opens, gates or bars at all the farm 
crossings of such railroads for the use of the proprietors of the lands 
adjoining such railroad. They shall also construct, where the same has 
not already been done, and hereafter maintain, at all road crossings 
now existing or hereafter established, cattle guards suitable and suf- 
ficient to prevent cattle, horses, sheep and hogs from getting onto such 
railroad. So long as such fences and cattle guards shall not be made 
after the time hereinbefore prescribed for making the same shall 
have elapsed, and when such fences and guards, or any part thereof, 
are not in sufficiently good repair to accomplish the objects for which 
the same as herein prescribed are intended, such railroad corporation 
and its agents shall be liable for any and all damages which shall be 
done by the agents, engines or trains of any such corporation, or by the 
locomotives, engines, or trains of any other corporations permitted and 
running over or upon their said railroad, to any cattle, horses, sheep 
or hogs thereon. When such fences and guards have been fully and 
duly made, and shall be kept in good and sufficient repair, such rail- 
road corporation shall not be liable for any such damages, unless neg- 
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ligently or wilfully done: Provided, however, any person, company, or 
corporation, owning land adjoining the right of way of any railroad 
company in this state, and not within the limits of any town, village or. 
city, and intending to enclose his or their land, or any part thereof 
that adjoins such right of way or railroad, with a fence, or the secretary 
of such company, or corporation, by direction thereof, may notify in 
writing such railroad company of such intention, and request such 
railroad company to build a lawful fence as described in this section 
on the line between their railroad and the land intended to be en- 
closed. Such notice shall definitely specify two points on such line 
between which points such fence is requested to be erected, and des- 
cribe the field intended to be enclosed. The railroad company shall, 
within six months after receiving such notice, cause to be erected the 
fence required by such notice, and in case of a failure so to do, the 
party so giving notice as aforesaid may cause such fence to be erected 
at a reasonable cost, and collect the amount thereof from the railroad 
company so neglecting to erect the fence.” (See C. B. & Q. R. R. Co. v. 
James, 26 Neb. 188; C. B. & Q. R. R. Co. v. Lyon, 50 Neb. 640 Degraw 
v. C. B. & Q; 101 Neb. 724 which interpret the foregoing section.) 

The party writing you in regard to this matter seems 
to wish the company to build a woven wire fence sufficient 
to prevent the classes of animals specified, from going on 
the track. I think that that cannot be required, but doubt- 
less woven wire of sufficient height to prevent hogs and 
sheep from going on the track might be required or in 
lieu thereof, barb wire or other material of such height, 
with barb wire placed still higher to prevent cattle and 
horses from, getting on to the railroad. 

I note that the railroad company asks that the land 
owner agree to keep up the fence perpetually and to waive 
zll claims for damages that may accrue hereafter. The 
company can make no such requirements and he ought not 
sign such an agreement. 

The State Railway Commission has no jurisdiction to 
prescribe the kind of fence that shall be built nor of other 
matters connected with the building thereof. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By HUGH LA MASTER, 
June 17, 1924. Assistant Attorney General. 
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RAILWAY COMMISSION—JURISDICTION. 
Irrigation ditches, crossing railroad right of way. 


Mr. John FE. Curtiss, 

Secretary, 

Nebraska State Railway Commission, 
Lincoln, Nebraska. 

Dear Sir: 

I have examined the question submitted by you, at the 
instance of the State Railway Commission, involving the 
jurisdiction of the commission to hear the complaint of the 
North River Irrigation District against the Union Pacific 
Railroad Company. 


The complaint alleges, in brief, that the defendant 
railroad company has built its lines in such a way as to 
obstruct the canals and ditches of the irrigation district. 
It prays that the defendant may be required to construct 
and maintain canals and laterals across its tracks and 
right-of-way at such places as the same previously existed 
and to cease and desist from obstructing the flow of 
water through such canals and laterals. No question of 
service is involved, nor is there any question of the suffi- 
ciency of the track of the defendant company for the per- 
formance of its duties as a common carrier. The defendant 
objects to the jurisdiction of the commission. A brief was 
filed by each party. 


Jurisdiction of the State Railway Commission over 
irrigation works is granted by Section 8477, Compiled. Stat- 
utes of Nebraska for 1922, which is as follows: 

“Irrigation works constructed under the laws of this state are 
hereby declared to be common carriers. The owner or operator of any 
works for the storage, carriage or diversion of water, except irriga- 
tion districts, shall deliver all water legally appropriated to the parties 


entitled thereto, at a reasonable rate, to be fixed by the state railway 
commission.” 


And by Sections 16 and 17, Division 1, Article V, 
Chapter 190, Laws of 1919, (being substantially the same 
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as Sections 3384 and 3385 of the Revised Statutes of 
Nebraska for 1918) which are as follows: 


“Every person managing, owning or controlling any irrigation 
works for the storage, carriage or diversion of water, except irriga- 
tion districts, shall keep its headgates, diversion dams, canals and 
laterals in reasonable and proper repair for the delivery and diversion 
of water to the appropriators under its canal, and the regulation there- 
of shall be under the control and direction of the state railway com- 


mission. 


“The penalties provided for the violation of the rules, regulations 
and orders of the state railway commission in matters relating to com- 
mon carriers, shall be in force as the rules and regulations with ref- 
erence to this article.” 


It has been determined that under the constitutional 
provision alone the power of the Railway Commission 
may not be invoked when the question involves the duties 
of a railroad company not connected with its services. as 
a common carrier. In the case of The C., R. I. & P. Ry. 
Co. v. Nebraska State Railway Commission, 88 Neb. 239, 
and (on motion for rehearing) 89 Neb. 853, the powers of 
the commission were held to be limited to matters involving 
duties of common carriers as such. 


Therefore, if the commission has jurisdiction to deter- 
mine questions covering the rights of individuals to rail- 
road companies the authority must necessarily be found in 
the statutory provisions. 


Section 8477 provides nothing further than that the 
Railway Commission shall fix the rates for irrigation works. 
It dees not uuthorize the commission to enter any order 
concerning the maintenance of irrigation works. Section 
3384 of he laws of 1919, cited above, reads as follows 


“Every corporation or person managing, owning or controlling 
any irrigation works for the storage, carriage or diversion of water, 
except irrigation districts, shall keep its headgates, diversion dams, 
canals and laterals in reasonable and proper repair for the delivery and 
diversion of water to the appropriators under its canal, and the regu- 
lation thereof pe, be under the peg and direction of the state rail- 
way commission.’ 
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Under that section it is made the duty of the Railway 
Commission to determine the conditions of the irrigation 
works and provide suitable orders for proper maintenance. 
There is nothing that would justify the commission in mak- 
ing any order concerning a trespasser. This view is 
strengthened by the fact that in 1921, Chapter 255, Laws 
of 1921, the Legislature repealed the former Jaw, which 
gave the State Railway Commission power to regulate the 
rates, service and general control of all irrigation works 
constructed and operated under the laws of this state 
except the work of irrigation districts. The section just 
referred to appeared as Section 3382, Revised Statutes of 
Nebraska for 1918. It must, therefore, be considered as 
settled that the State Railway Commission does not exer- 
cise jurisdiction over matters involving trespassing on 
irrigation works. 


The authorities cited by the complainant have also 
been examined. Several setcions of the statute are cited, 
but none of them seems to affect the force of the statutory 
provisions quoted above. The cases of Sherman County 
Irrigation, Etc. Co. v. Drake, et al, 65 Neb. 699, and 
Fremont #. & M. V. R. Co. v. Gayton, 67 Neb. 263, are 
relied upon. In the former case it appeared that the Sher 
man County Irrigation Company owned an_ irrigation 
project in that county, which was used during the years 
1896 and 1897. In the latter year, owing +o very heavy 
rains, it was heavily damaged and later it became filled 
with sand and overgrown with weeds. It as claimed that 
there was an abandonment of the project. In 1896 the 
defendant Drake recovered a judgment at law against 
the company and levied execution thereunder upon a flume 
and a part of the right-of-way upon which it was situated. 
The company thereupon instituted the action to enjoin 
enforcement of the execution. The trial court found that 
the company was insolvent, that it had abandoned the 
intention of completing its canal over that part of its 
vieht-of-way levied upon and dismissed the case. The 
supreme court reversed the decision upon the ground that 


OPINIONS 559 


it was improper to levy an execution upon the property 
of a public service corporation. 


There appears to be nothing in the case at all related 
io the present controversy; certainly nothing would indi- 
cate that the Railway Commission would have jurisdiction 
in such matters. 


In the second case cited above the facts briefly stated 
were these: The Sioux City & Pacific Railway company 
owned certain land under grant from the federal govern- 
ment. It constructed a railroad over the land in so doing 
built an embankment, dug certain ditches and put in 
bridges and culverts. After constructing the railroad it 
conveyed the land to the Union Pacific Railroad Company, 
reserving a right-of-way across that portion of the land 
occupied by its road. Subsequently, the Union Pacific 
conveyed the land to Gayton, lessor of the plaintiff, sub- 
ject to said right-of-way. Thereafter, the Fremont, Elkhorn 
and Missouri Valley Railroad company operated the road. 
Surface water, collected in ditches along the track, was 
discharged through the ditches in such manner as to injure 
the crops of the plaintiff. Plaintiff claimed that the 
bridges, embankment and ditches were so negligently con- 
structed that quantities of surface water were collected 
and discharged on his field in a body. The defendants 
pleaded that there had been no change in conditions since 
the road was first constructed. At the trial an instruction 
was requested to the effect that if at the time the road 
was built and the embankment, bridges, ditches, etc., were 
constructed the Sioux City & Pacific Railroad Company 
was the owner of the whole track and that if such bridges, 
ete., were in the same condition in 1908, at the time of the 
destruction of plaintiff's crop, as when they were built and 
constructed and at the time the land was conveyed to 
plaintiff's lessor, then he could not recover. The refusal 
of this instruction was held by the supreme court to be 
error and the discussion of the court turns entirely upon 
that question. There is nothing in the decision or in the 
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cases cited relating to the powers of the Railway Com- 
mission. 

Both of the above cases were decided before the adop- 
tion of the amendment creating the State Railway Commis- 
sion, and, of course, cannot relate to its powers. The 
cases have been considered somewhat at length because the 
complainants seem to rely upon them. 


The State Railway Commission should decline juris- 
diction. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By HUGH LaMASTER, 
Assistant Attorney General. 
March 29, 1924. 


RAILWAY COMMISSION—JURISDICTION. 


Electric Transmission Lines. 


Mr. John BE. Curtiss, 
Secretary, 
Nebraska State Railway Commission, 
Lincoln, Nebraska. 
Dear Sir: 

I have given attention to your inquiry of November 28, 
in regard to the complaint of Mr. J. C. Rauth and Mr. J. 
Herman Rauth against the Murdock Municipal Light Com- 
pany of Murdock, Nebraska. 


The complaint filed with the Railway Commission is 
very brief, containing no statement of facts on which it 
is based, but the complainants appeared personally and 
made oral statements, the principal facts as detailed by 
them being as follows: 


Complainants are farmers, living near Murdock, but 
outside the village, having land adjoining a public highway, 
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on which there is an electric, transmission line owned by 
the village. They applied to the village for connection with 
the transmission line and for the supplying of electricity 
to them. A verbal contract was entered into between 
the complainants and the village, whereby it agreed to 
itake connection and install the necessary transformer, 
wiring, etc., with which to furnish complainants. service, 
for about $600. The sum agreed upon was duly paid by 
complainants and installation was made. Nothing was 
said at the time the contract was entered into about 
maintenance. The complainants live only a short distance 
apart so that one transformer answers for both their resi- 
dences. The lines were in use for some time during 
which a few minor repairs were necessary, which the 
village made without charge. Several months ago the 
transformer was injured by lightning so that repairs are 
now necessary, which will cost about $75. No current 
has been furnished since the transformer was damaged. 
The complainants asked the village to make the necessary 
repairs and restore service, which it declined to do. It also 
declined to make payment in case the complainants should 
have the transformer repaired. 


No application for the fixing of rates, charges, etc., 
was made either by the village or by the complainants as 
might have been done under Section 1, Chapter 170, Laws 
of Nebraska for 1923, page 403. . 


The complaint presents two questions under the law 
just mentioned. 


1. Has the Nebraska State Railway Commission 
authority to adjudicate controversies arising out of past 
transactions? 


2. Is the village of Murdock liable for the expense of 
making repairs? 


Both questions should be answered negatively. 


1. Section 1 of the act relating to transmission lines 
above cited is as follows: 
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“All persons, associations, companies and corporations engaged in 
the generating and transmitting ap electele current for sale in the state 
for power or other purposes, where the said person, association, com- 
pany or corporation operates an electric transmission line outside of 
the limits of incorporated cities or villages in this state, and between 
incorporated cities and villages in this state shall, under rates, charges, 
rules, regulations, permits, conditions and authority to be made, pre- 
scribed and granted by the Nebraska State Railway Commission, fur- 
nish facilities, accomodations and service upon application for physical 
connection to: 


(a) Any individual or any person who may reside along or im- 
mediately adjacent to such an electric transmission line who may apply 
for physical connection and service. 


(b) Any association or corporation which may be formed for 
the purpose of building its own line with facilities and equipment and 
which may apply for physical connection and service from such high 
powered electric transmission line and thereby transmit electric cur- 
rent for its own use or general purchase and sale. 


(c) Any municipal corporation which may construct or acquire 
its own lines which may apply for such physical connection and ser- 
vice from such electric transmission line, which may be constructed 
to or pass by or through said city or village. 


(d) Any such other person, association or corporation possessing 
by ownership or lease lines equipped for the transmission of elec- 
trict current for its own use or general purchase or sale which may 
apply for physical connection and service.” 


The section appears to contemplate application by the 
owner of the transmission line to the commission, to secure 
the fixation of rates and charges and the making of rules 
and regulations, prior to rendering service; indicating that 
the functions of the commission are purely legislative. 
The subject is not free from doubt, but the Legislature 
upparently intended to invest the commission with legisla- 
tive power rather than with judicial power. In the 
absence of a statute authorizing the commission to award 
reparations it has, of course, no power to determine such 
matters. The statute giving the commission authority to 
uward reparations as passed by the Legislature of 1921, 
being Chapter 229, Laws of Nebraska 1919-1921, page 
820, refers only to railroads and express companies, 
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It seems, threfore, that the commission has no power 
to determine who is liable, under the contract, to main- 
tain the property. 


2. Section 2 of the act is as follows: 


“Sec 2. That whenever any customer or applicant of any of the 
classes hereinbefore named shall make application for such physical 
connection and service, the customer shall provide himself with and 
bear the expense of necessary line, poles, transformers and other 
equipment required to make such physical connection and receive such 
service. 

Provided, that if the said electric transmission or power company 
and the customer cannot agree upon what may be just and equitable 
as the fee for making the said physical connection with said line, or 
the customer shall allege that the said electric transmission or power 
company is not treating all persons, associations or corporations fairly 
and equally and without discrimination or favoritism, or if such per- 
son, association or corporation shall feel dissatisfied with or aggrieved 
by reason of the amount required to be paid or contributed for making 
the said physical connection and receipt of such service, said person, 
association or corporation may file his or its application with the Ne- 
braska State Railway Commission which shall proceed to make inves- 
tigation and to hold any necessary hearings and make a finding and 
order as to what would be the proper, just and equitable fee for making 
such physical connection with said electric transmission line.” 


This section requires the customer not only to pay the 
cost of installation, but also to provide the equipment to 
“receive such service.” The obligation appears to be a 
continuing one. This view is consistent with the latter 
part of the section which enumerates the kinds of griev- 
ances the commission may be called on to decide, but is 
silent as to maintenance expenses. 


The expenditures for installation vary so greatly that 
it would be unfair to make a flat installation charge. The 
outlays for maintenance vary proportionately so that the 
same reason obtains for requiring the customer to pay the 
latter as to pay the former. It is therefore concluded. that 
the complainants cannot compel the village to repair the 
transformer. 


The fact that the village has heretofore made small 
repairs without charge, although indicative of obligation 
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on its part, is not conclusive and does not estop the 
village from claiming now that it is not liable. It is at 
nost only a circumstance to consider in the interpretation 
of the contract and is not controlling in view of the 
statutory provision. 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By HUGH LAMASTER, 
Assisant Attorney General. 
December 14, 1923. 


RAILWAY COMMISSION—JURISDICTION. 


Rights of way for electric transmission lines. 


Mr. John EB. Curtiss, eat 
Secretary, State Railway Commission, 

State House, bee 
Lincoln, Nebraska. 


Dear Sir: 


The Railway Commission has submitted the inquiry as 
to whether or not it has. jurisdiction over rights-of-way 
for transmission lines within incorporated villages. The 
question was raised by Mr. George A. Lee, general counsel 
of the Continental Gas & Electric Corporation, 


The statutes referred to by Mr. Lee are Chapter 242, 
Laws of 1915, and Chapter 154, Laws of 1917, the latter 
being amendatory of the former. 


In order to determine the question it is necessary to 
refer to several of the statutory provisions. The Act of 
1903, giving the right-of-way on public highways to electric 
transmission line companies, being Section 7240, Revised 
Statutes of 1913, contains the following: 

“Provided, further, nothing herein contained shall be construed to 


grant any right within the corporate limits. of any village or city of the 
first and second class or metropolitan class in this state.” 
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The language of the Act of 1915 is general and might 
be taken to include transmission lines within incorporated 
Villages, particularly as metropolitan cities and cities of the 
first or second class are excepted, while villages are not 
excepted. The title of the Act is as follows: 


“AN ACT to regulate the construction, operation and maintenance 
of electric transmission, telephone and telegraph lines in the State of 
Nebraska and to prescribe penalties for the violation of the same, 
and to declare an emergency.” 


Section 5 is as follows: 


“The provisions of this Act shall not apply to any line or lines 
within the limits of any incorporated city of the metropolitan, first or 
second class.” 


Chapter 154 of the Session Laws of 1917, amending 
the Act of 1915, just referred to also contains a similar 
exception as to cities of the metropolitan class and cities 
of the first and second classes. These Acts taken together 
give the appearance of correctness to the conclusion of 
‘Mr. Lee that the State Railway Commission has jurisdic- 
tion over electric lines within incorporated villages. The 
Act of 1921, however, being Chapter 259, of the Session 
Laws. of that vear, amended Section 7420 of the Revised 
Statutes for 1913. Its essential parts, so far as they con- 
cern the present question, are as follows: 

“All persons, associations, and corporations, engaged in the gener- 
ating or transmitting of electric current for sale, use or purchase in the 
state for power or other purposes, are hereby granted the right-of-way 
for all necessary poles and wires along, within, and across any of the 
public highways of this state, subject to the provisions of Chapter 154, 


Session Laws of Nebraska for 1917, and of Chapter 202, Session Laws 
of Nebraska for 1915:” * * * 


“Provided, further, nothing herein contained shall be construed to 
grant any rights within the corporate limits of any village or city 
of the first and second class or metropolitan class in this state.” 


Inasmuch as the Legislature has never granted trans- 
mission line companies rights-of-way within incorporated 
villages it is impossible for the provisions relating to 
regulation to apply to lines within such villages. It is 
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therefore concluded that the State Railway Commission has 
no jurisdiction over electric ttansmission lines within in- 
corporated villages. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By HUGH LaMASTER, 
Assistant Attorney General. 
April 29, 1924. 


REAL ESTATE—ADVERSE POSSESSION 


A person who has been in the open, notorious, exclusive, continuous, 
adverse possession of realty under a claim of right for ten years 
becomes vested with a valid title. 


Mr. W. H. Hudson, 
Portsmouth, Ohio. 
Dear Sir: 
The Statutes of Nebraska provide: 


“An action for the recovery of the title or possession of lands, 
tenements, or hereditaments: * * * can only be brought within ten 
years after the cause of action shall have accrued.” (Sec. 8507, C. S. 
of Nebraska., 1922.) 


In a recent case the Supreme Court of Nebraska held 
“A person who has been in the open notorious, exclusive, contin- 
uous, adverse possession of realty under a claim of right for ten 
years is vested with a valid title.” (Peterson v. Couty, 171 N. W. 905.) 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 19, 1923. 
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REAL ESTATE—CLOUDING OF TITLE 


It is a criminal offense for a person knowingly to sell or convey 2 
tract of land when such person has no title thereon or interest 
therein with the intent to defraud the purchaser or other persons. 


Mr. William C. Dunbar, 
Attorney at Law, 

Boise, Idaho. 

Dear Sir: 

We have no statute in this state which prevents the 
recording of instruments if they are in proper form in re- 
gard to acknowledgements, etc., which entitles them to be 
recorded. 


In our opinion the only remedy for the owner of the 
property would be a suit to quiet title. If the person respon- 
sible for the cloud on the title refuses to remove same by 
proper conveyance. 


Section 9893, Compiled Statutes of Nebraska, 1922, 
makes it a criminal offense, punishable by imprisonment in 
the Penitentiary from one to seven years for any person to 
knowingly sell or convey a tract of land having no title 
thereto or interest therein with the intent to defraud the 
purchaser or other persons. It has also been held that there 
is civil liability for damages. Hilligar v. Kuns, 86 Neb. 68, 
124 N, W. 925. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 29, 1924. 


RE-APPOINTMENT—COURT REPORTER 


A court reporter is such a public officer as to hold his office after the 
death of the judge of the division of the district court in which 
he is appointed. His right to the office continues until removed 
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by act of the appointing power or his successor is appointed by 
law and qualifies. As the incumbent he is entitled to the com- 
pensation of the office. 


Hon. George W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 
Dear Sir: 

You inquire of us whether or not Mr. Minor Bacon, 
court reporter of the district court of Lancaster County, 
Nebraska, in the division of the late Judge Morning is en- 
titled to compensation for the period of time after Judge 
Morning’s assassination to the time that he is reappointed 
by the succeeding judge. 


In considering this proposition we find that Mr. Bacon 
was appointed pursuant to the order of the court ag it 
appears in court journal 83, page 277, as follows: 


“In re Appointment of Minor S. Bacon, court reporter. 
KNOW ALL MEN BY THESE PRESENTS: 


That I, Wm. M. Morning, Judge of the District Court in and for 
Lancaster County do hereby appoint Minor S. Bacon for the term of 
four years, beginning January 6th, A. D. 1921, to do and perform the 
duties of my official stenographic reporter; imposed upon such officer 
by law. 


Dated at Lincoln, Nebraska, this 30th day of Dec. A. D. 1920. 


(Signed) Wm. M. Morning, Judge of the District Court, Third 
Judicial District of Nebraska.” 


Mr. Bacon has been acting under said appointment 
ever since same was made. He was appointed by virtue of 
the authority of the law as provided by Section 1119, Com- 
piled Statutes of Nebraska, 1922, which provides that a sten- 
ographic reporter shall be appointed for each of the judicial 
districts of this state, and that such reporter shall not be al- 
lowed to practice law in the district court and that he may 
have a deputy. 

Section 1120, Compiled Statutes of Nebraska, 1922, pro- 
vides that the reporter shall take the oath required to be 
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taken by judicial officers, shall hold his office during the 
pleasure of the district judge and shall receive an annual 
salary to be paid by the state as the salary of other officers 
is paid. It is to be noted that he is referred to as an officer 

and that he is required to take an oath of office. 


Section 1122, Compiled Statutes of Nebraska, 1922, re- 
quires him to keep and maintain an office in the district 
and to keep in his custody all stenographic reports made 
by him, which shall be the property of the state, and upon 
the termination of his office, the said reporter shall deliver 
the same to his successor in office. 


Section 1123, Compiled Statutes of Nebraska, 1922, 
indicates that his service extends beyond the mere taking of 
testimony in the trial of cases. He is acting in his official 
capacity in transcribing his notes, in preparation of Bills of 
Exceptions, etc. He is subject to the call of the district 
court of Lancaster County, Nebraska, during his term of 
office. We do not know but we take it for granted that 
Mr. Bacon has been performing all the duties pertaining to 
his official position since Judge Morning’s death until the 
time he has been re-appointed by Judge Frost. 


We do not find anywhere in the statutes a provision 
that there shall be any vacancy in the office of stenographic 
reporter on account of the death of the judge. In fact the 
appointment is for the term of the office of the judge who 
makes the appointment, unless for cause the reporter is 
sooner removed at the pleasure of the judge. Mr. Bacon has 
at no time been removed from the office by the act of any 
judge or any acts of the court of Lancaster County, Nebras- 
ka, and we believe that once being lawfully appointed he 
would hold his official position until removed. When the 
successor to Judge Morning was appointed and assumed his 
office we presume that such successor would have the right 
to terminate the appointment of Mr. Bacon and appoint any 
one he saw fit as his successor. It also seems that the Legis- 
lature has appropriated the salary for the full term. It is 
a well settled proposition of law that the incumbent of an 
office is entitled to the salary where same has been ap- 
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propriated. We believe this is applicable to the present 
case, and so long as Mr. Bacon was the incumbent of the 
office that he would be entitled to the compensation. The 
employment is not one per diem, but his salary is payable in 
the same manner as that paid by the state to other officers. 


We believe the statutes are sufficient to settle the 
status of this matter, but in addition thereto we call your 
attention to 11 Cyc. 720, where it is stated: 

“Such stenographer is an official of the court and must act under 
its directions, and is subject to its control.” 

Also 11 Cyc. 721, states: 

“And the statutory compensation will rule whether it will be a per 
diem allowance to be fixed by the court or an annual salary.” 

We also call your attention to 15 C. J. 871, where it 
holds: 

““The Legislature may provide for ministerial offices with power to 
perform ministerial duties necessary in the administration of the law, 
and it is proper that the power to appoint such officers should be dele- 
gated to the courts. * * * The resignation of the judge does not, 
however, arrest the ministerial proceedings of subordinate court offi- 
cers, but such officer may continue to perform their legal duties until 
a successor is appointed.” (Citing Maskell v. Horner, 10 La. Ann, 641.) 

We, therefore, conclude that tinder the wording of our 
statutes Mr. Bacon is an officer appointed for a definite 
term, for which term he would hold office unless sooner 
removed by the district judge. He has not caused any 
vacancy to occur in his office and he has not been removed. 
The Legislature has fixed his salary as an annual salary, 
payable as the salary of other officers. He is the incumbent 
of the office and in our opinion is entitled to recover the 
full amount of the salary appropriated for that office during 
the period of time which he has occupied the same and dur- 
ing the future time within which he shall be the incumbent. 
of the office. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


March 19, 1924. Assistant Attorney General. 
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RECEIVERS—POWERS. 
Receivers right to sue in a foreign jurisdiction. 


Hon. K. C. Knudson, 

Deputy Secretary, 

Department of Trade and Commerce, 
Lincoln, Nebraska. 

Dear Sir: 

In reply to your oral inquiry asking if securities, 
assigned to and filed with your department by a foreign 
investment company for the protection of creditors of such 
company in the State of Nebraska, could be removed from 
the jurisdiction of the Department of Trade and Commerce 
io satisfy non-resident creditors of the State of Nebraska 
of such non-resident corporation in any receivership pro- 
ceedings of such company where such company has been 
found insolvent. 


In reply you are informed that in Volume 34 Cyc. 484, 
the author there announces the general rule of law as 
follows : 

“The rule broadly stated may be said to be that a receiver’s power 
is only co-extensive with that of the court which gives him his char- 
acter and cannot be asserted as a matter of right beyond the territorial 
jurisdiction of such court” 


In the case of Booth v. Clark, 17 Howard (U. 8.) 322- 
334, the Supreme Court of the United States said: 
a 
“Our industry has been tasked unsuccessfully to find a case in 


which a receiver has been permitted to sue in a foreign jurisdiction 
for the property of the debtor.” 


It is our opinion that the jurisdiction of a receiver is 
co-extensive with the jurisdiction of the court, under which 
he is appointed, and if a foreign investment company, per- 
mitted to transact business in the State of Nebraska, should 
become insolvent, and receiver is appointed, that such re- 
ceiver would not have the right to remove the securities 
deposited with the Department of Trade and Commerce of 
the State of Nebraska, except through an ancillary receiver- 
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ship proceedings wherein the resident creditors of the State 
of Nebraska of such foreign corporation would hold a first 
lien upon such securities. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
February 5, 1924. 


REGISTER OF DEEDS—VACANCY. 


Mr. Otto F. Walter, 
County Attorney, 
Columbus, Nebraska. 
Dear Sir: 

You inquire as to the manner of filling a vacancy 
in the office of Register of Deeds, as to the length of 
the term of the new appointee, that is whether he serves 
the entire unexpired term to January, 1927, or serves until 
his successor is elected at the next general election. 


Your inquiry is governed by the provisions of Section 
2245, Compiled Statutes of Nebraska, 1922, which provides 
in part as follows: 

“Vacancies occurring in any state, judicial district, county, precinct 


township or any public elective office, thirty days prior to any general 
election, shall be filled thereat.” 


Section 2244, Compiled Statutes of Nebraska, 1922, 
provides that the county board may fill the vacancy, 
but does not state for how long the appointment may 
continue. There is no conflict between these two sections, 
as the term of office of the new appointee is limited by 
Section 2245. 


In our opinion, therefore, the county board would fill 
the place by appointment where the vacancy occurs thirty 
days prior to the election, and the new appointee would 
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continue in office until the office would be filled by elec- 

tion. In support of this we would cite you to State, ex rel, 

Peters v. Coleman, 91 Neb. 167, and State v. Dodson, 21 

Neb. 218. he 
Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
December 8, 1923. 


REPRIEVES—POWER. 
The Governor has power to grant reprieves. 
lo His Excellency, 
Charles W. Bryan, 
Governor. 
Sir: 

We have examined the constitutional provisions and 
sections of the statute pertaining to the granting of re- 
prieves, and have come to the conclusion that Your Excel- 
lency in exercising the duties of your office is empowered 
to grant a reprieve to the next meeting of the Board of 
Pardons, but at no time for a period exceeding thirty days. 
Tt is further our opinion that Your Excellency can grant 
reprieves except in cases of treason. 


We have particularly considered Section 13 of Article 
IV, of the Constitution, together with 20 R. ©. L. 527, 528. 


The latter authority states: 


“The power to respite necessarily carries with it the power to fix 
another and later day for the execution of the death sentence, since 
the respite is nothing more than a suspension of the sentence until 
its own expiration. The subsequent execution takes place, not by vir- 
tue of a new sentence, but by reason of the expiration of the tempor- 
ary suspension of the original sentence which was caused by the | 
respite. Therefore where the execution of the sentence is respited by 
‘the governor until a particular day, it is the duty of the sheriff to 
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proceed and execute the judgment of the court at that time, unless a 
further respite is. granted, or the judgment has been reversed or 
annulled in the meantime.” 


In the case of Sterling v. Drake, 29 Ohio Reports 457, 
it was held: 


“A warrant from the governor to the sheriff to suspend the exe- 
eution of a prisoner until a day specified and commanding him on 
that day, between the hours named to execute the sentence, is a proper 
form of reprieve, and authorizes the sheriff, on the day named, to 
execute the prisoner without the further order of the court.” 


In accordance with the foregoing, we have prepared 
and submit herewith for such action as you may desire 
under the showing made a form of reprieve directed to 
the Warden of the State Penitentiary. 


Places are left for the insertion of the day and date to 
which the execution is postponed. Any additional inquiries 
or service, which you may require we will be glad to fur- 
nish on request. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
; By LLOYD DORT, 
Assistant Attorney General. 
May 23, 1924. 


ROAD DISTRICTS. 


Road districts are not such political subdivisions as are authorized 
to call special elections for the purpose of authorizing levy of taxes 
or issuance of bonds. 


Department of Public Works, 
State of Nebraska, 
Brownell Building, 
Lincoln, Nebraska. 
Attention of J. R. Carnahan. 

Gentlemen : 

You inquire whether or not a road district which is 
greatly in debt, may call a _ special election to vote 
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a levy sufficient to pay off the indebtedness where the 
general levy is insufficient to more than pay a small part 
of the interest on the indebtedness, and also to make a 
levy to provide a fund to keep the roads passable, 


A road district is a subdivision made by the County 
Board for the purpose of keeping up the roads of the 
county. Strictly speaking we do not believe the road 
district comes within the definition of a precinct, town- 
ship, city or village, which would have a right to vote 
bonds or make a levy by way of a special election to take 
care of the matter you mention. Section 330, Compiled 
Statutes of Nebraska, 1922, provides that a precinct or 
township may issue bonds for internal improvements to an 
amount not exceeding ten per cent of the assessed value, 
this fund to be limited for improving the highways. This 
does not seem to include a road district as such, and 
inasmuch as we find no provision for a road district to 
take the action you suggest, we believe that it cannot be 
done. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney General. 
December 6, 1923. 


ROAD OVERSEER—APPOINTED. 

Mr. J. G. Thompson, 
Attorney at Law, 
Alma, Nebraska. 
Dear Sir: 

You ask whether or not a road overseer is appointed 
or elected. 

Section 906, Compiled Statutes of Nebraska, 1922, 
provides that they shall be appointed, and we believe this 
to be the provision of law governing the subject. 
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Section 908, Compiled Statutes of Nebraska, 1922, 
refers to the election at general election, but you will note 
that Section 906 contains the original provision of law 
as amended by Chapter 18, page 838, Session Laws of 
Nebraska, 1917, which seems to be the latest expression of 
the Legislature. The law as originally enacted, and appear- 
ing on the Revised Statutes of 1913, provided for the elec- 
tion of the overseers, but the amendment in 1917 has 
changed that portion so that road overseers in such 
counties are now appointed. 


- Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
November 19, 1924. 


SALARY—DEPUTY CLERK OF DISTRICT COURT 


Mrs. Helen M. Arbuthnot, 
Deputy District Clerk, 
Albion, Nebraska. 

Dear Madam: 


Your letter of November 3rd has been received. The 
salary to which you are entitled as deputy clerk of the dis- 
trict court is covered by the provisions of Section 2369, 
Compiled Statutes of Nebraska, 1922. Toward the end of 
this section one of the provisions states that the clerk is en- 
titled to compensation in the sum of $3,000 in counties of 
less than 16,000 inhabitants, and if the fees exceed $2,000 
in counties having more than 16,000 and less than 18,000. 
These provisions are in case the fees of the clerk exceed $2,- 
000, and this indicates that the compensation will reach 
$2,000 only in the event the office earns that much or more 
in fees. 


The part of the section pertaining to the deputy pro- 
vides that if the clerk of the district court thinks necessary, 
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said clerk may be allowed one deputy at a compensation not 
to exceed one-half the amount allowed his principal, and 
the clerk may be allowed other assistants as the board may 
decide. This indicates that the maximum amount of the 
deputy clerk is one-half of the amount allowed his principal. 
Inasmuch as no sum is fixed for a deputy, it would be our 
opinion that the compensation would be entirely a matter of 
contract, and if it is agreed to receive less compensation 
than one-half the salary of the clerk, that such agreement 
would be binding, and that the deputy could recover no 
more than the agreed compensation, and in no event to re- 
ceive more than the maximum fixed by the statute. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
November 6, 1924. 


SCHOOLS—ADVERTISING. 


School districts are not authorized to expend money for ordinary ad- 
vertising or publicity. 


Mr. O. K. Morse, 
Superintendent, 
School of Agriculture, 
Curtis, Nebraska. 
Dear Mr. Morse: 

You inquire whether or not school boards may legally 
expend money belonging to the district for advertising or 
publicity purposes. 


“School boards are required to expend the moneys of 
the district for the purposes and in the manner provided 
by law only. We find no provision of law which permits 
the expending of school funds for ordinary advertising and 
publicity purposes. It is made the duty of the school 
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board to preserve the funds of the district and see that 
the same are properly expended for school purposes. Under 
certain conditions, where authorized by the district, school 
property may be sold and it is probable that it would be 
permitted by law to pay for notices of the sale as a part 
of the incidental expenses connected with the sale. It is 
also apparent the board would have a right to expend, the 
money of the district for legal notices which are required 
in the business of the district and so required by law. 


If the officers should expend the money of the district 
for purposes other than school purposes so that the money 
would be lost to the district, it would be very probable 
they would be held guilty of the crime of embezzlement 
under the law applicable to this crime. It is a safe rule 
to follow to say that school moneys must be expended only 
for school purposes, and in the manner provided by law 
and for no other purposes. 


Without quoting the specific sections applicable, if 
you will examine pages 8, 27, 28, 48 and 113 of the Ne- 
braska School Laws, as revised and amended in 1923, 
under the supervision of the State Superintendent, which 
appear in pamphlet form, we believe you will get a 
general idea of the restrictions and limitations of the 
expenditures of school money. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 9, 1924. 


SCHOOLS—BOOKS. 


It is the duty of the school board to furnish the pupils attending the 
public school with books while pursuing a course of study therein. 
‘ 
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The school district has not authority to furnish books to pupils 
attending private schools. 


Mr. John F. Galligan, 
Atkinson, Nebraska. 
Dear Sir: |. : 
In reply to your favor of the 25th instant inquiring if 

a school board should furnish school books for your chil- 
dren while attending a parochial school, you are informed 
that Section 6498, Compiled Statutes, 1922, provides: 

“District school boards and boards of trustees of high school dis- 
tricts, and boards of education in cities of the first and second class 
* * * are hereby empowered and it is made their duty to furnish all 
text books necessary for the schools of such district.” * * * 


And Section 6506, provides: 

“All books purchased by district boards, as hereinbefore men- 
tioned, shall be held as the property of the district and loaned to 
pupils of the school district while pursuing a course of study therein 
free of charge, but the district boards shall hold such pupils respon- 
sible for any damage to, loss of, or failure to return such books at 
the time and to the person that may be designated by the board of 
such district.” 


We are of the opinion that the officers of a school 
district, as such, has no authority to furnish school books 
to pupils attending any schools, except the school of which 
such officers constitutes the school board. As a resident 
and tax payer of your school district you have the right 
and privilege of sending your children to the public school 
and it is imperative that such school board furnish your 
children with the necessary school books while they attend 
the public school. If you elect to send your children to a 
private school it is not the duty of the school board to 
furnish them with school books. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 


October 26, 1923. 
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SCHOOLS—BUILDINGS 


Use of school buildings for other purposes. 


Mr. Mik Essy, 
Newcastle, Nebraska. 
Dear Sir: 
The right to use the school building for purposes other 


than school purposes is one which heretofore has caused con- 
siderable controversy. 


Section 6554, Compiled Statutes of Nebraska, 1922, 
governs this situation. It provides that the Board of Educa- 
tion of every school district in which is included a city or 
village may in its discretion permit the use of public school 
buildings for public assemblages under such rules and regu- 
lations as it may adopt. It also provides that the electors 
at any annual meeting in any rural school district may by 
resolution adopt rules and regulations for the use of the 
school building. In case no rules or regulations are adopted 
at the annual meeting the rules and regulations are then 
prescribed by the district board. The board of education 
may fix the rental unless such rental has been fixed by reso- 
lution at the annual school meeting. 


The right to use the school building is of course de- 
pendent upon the conditions. The school buildings should 
not be used for any purpose that will in any manner inter- 
fere with its use for school purposes. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 


February 29, 1924. 
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SCHOOLS—CONTRACT 


The contract for building a school house should be Jet after advertis- 
ing for bids, where the building is constructed by a contractor. 


Mr. Chas. I. Long, 
Murdock, Nebraska. 
Dear Sir: 

You state that your consolidated school district has 
voted bonds for the purpose of building a new school house; 
that a building committee has been appointed, supervising 
their own work, drawing their own plans and letting separ- 
ate contracts for different parts of the building. You state 
that they are not expecting to advertise for bids on these 
contracts, and you inquire whether or not the school board 
should advertise for letting of the contracts on material 
and labor. i 


Our Supreme Court in the case of Mizera v. Auten, 
45 Neb. 239, decided that school districts might appoint a 
building committee for the purpose of superintending the 
erection of a school building. In this case the building com- 
mittee was instructed to advertise for bids for building the 
school house. The question involved in the case, however, 
was the extent of the authority of the building committee, 
but we merely desire to call to your attention that in this 
case the bids were let by advertising. 


Section 6284, Compiled Statutes of Nebraska, 1922, pro- 
vides for raising of funds for building a school house, and in 
part of the section it is provided as follows: 


“The provisions of Sections 75, 76, 77 and 78 of Chapter 8 of the 
Revised Statutes of 1913, relating to special funds for erection of court 
houses shall apply as far as practicable to the procedure under this 
section, the school board or district trustees having power to con- 
tract for the erection’ of the proposed building under the same 
restrictions as the county board in the case of the erection of a court 
house and any residue of such tax going into’ the school district gen- 
eral fund.” 


This indicates that the contract should be carried out 
in the same manner as the contracts for the erection of court 
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houses as provided in Section 358 and following, Compiled 
Statutes of Nebraska, 1922. By the provisions of Section 
362 it is apparent that bids should be let after advertising. 
While this is not one of the sections especially referred’ to 
in Section 6284, as governing the procedure, still the lan- 
guage of Section 6284 says that the board shall have the 
same powers to contract and under the same restrictions as 
the county board in the case of the erection of a court house. 
Section 445, Revised Statutes of Nebraska, 1913, now Sec- 
tion 362, Compiled Statutes of Nebraska, 1922, was held un- 
constitutional in the case of Minier v. Burt County, 95 
Neb. 473. 


It is hard to find any absolute requirement in our stat- 
ute requiring the letting of bids, but it is undoubtedly con- 
templated that the school houses shall ‘be built in the same 
manner as court houses. We believe that the only safe plan 
is to advertise for bids and give the school district the bene- 
fit of such procedure. While we cannot say there is any 
special provisional law requiring it, yet this seems to be the 
proper thing to do. This would not of course apply if the 
school district intends to do the work itself through the dis- 
trict board and supervise the work so that no independent 
contractor is making a profit upon the contract itself, but 
that profits derived by others than those on the board or 
_ electors of the district, are derived merely from the labor 
performed and material furnished. 


Very truly yours, 


‘ O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General 


December 26, 1923. 
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SCHOOLS—COURSES OF STUDY. 

A school board, with the advice and consent of the state superintendent 
in consolidated school districts has the right to prescribe the num- 
ber of credits and the course of study for the instruction of the 
pupils thereof. 


Mr. Charles Dobry, 
County Attorney, 
St. Paul, Nebraska, 
Dear Sir: 

In reply to your favor of the first instant, wherein you 
inquire if the board of trustees of a consolidated school 
district has the power to reduce the number of grades in 
the consolidated school, or if this matter should be sub- 
mitted to a vote of the people, we refer you to that part 
of Section 6574, Compiled Statutes, 1922, which reads as 
follows: 

“The new districts when organized shall be governed by all laws 
enacted for the government of schools.” 

Section 6324, of the aforesaid statutes, provides in 
part: 

“The district school boards shall have the general care of the 
schools, and shall have the power to cause pupils to be taught in such 
branches and classified in such grades or departments as may seem 
best adapted to a course of study which the school board of any coun- 
ty shall establish with the consent and advice of the state superinten- 
dent.” 

Under these provisions of the statutes, we are of the 
opinion that the school board, with the advice and consent 
of the state superintendent, in consolidated school districts, 
has the right to increase or decrease the number of grades 
provided for the instruction of the pupils of that particular. 
district, and that it is not necessary to submit the ques- 
tion to a vote of the electors of the school district. 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
May 4, 1923. Assistant Attorney General. 
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SCHOOLS—DISSOLUTION. 


An election for the purpose of dissolving a consolidated school district 
may be had when a petition presented to the county superintendent, 
signed by at least 25% of the qualified school electors in said dis- 
trict praying for the dissolution and reconstruction of said con- 
solidated school district. 


Mr. Charles Payne, 
Talmage, Nebraska. 
Dear Sir: : 

In reply to your favor of the 5th instant concerning 
ihe law applicable to the dissolution of a consolidated 
school district, we direct you to Section 6578, Compiled 
Statutes of 1922, as amended by Chapter 64, Session Laws 
of 1923, page 194, which provides: That a consolidated 
school district nay be dissolved upon a petition presented 
to the county superintendent and signed by at least twenty- 
five per cent of the qualified school electors in said district 
praying for the dissolution and reconstruction of said con- 
solidated district, and it shall be the duty of the county 
superintendent to call an election within such consolidated 
district not more than thirty days from the filing of said 
petition. The county superintendent shall give notice to 
the district board of the time and place of holding said 
election at least twenty days prior thereto. At this elec- 
tion all the qualified voters of the consolidated district 
would be entitled to vote upon the proposition, and if two- 
thirds of the votes are cast in favor of the dissolution and 
reconstruction of the consolidated district, it will be dis- 
solved, otherwise it would continue as a consolidated dis- 
trict. 


If a consolidated district was formed by the annexa- 
tion of additional territory to an existing high school dis- 
trict under the provision of Section 6, Chapter 243, Ses- 
sion Laws, 1919, such an election shall be called by the 
county superintendent whenever a petition is presented to 
him signed by twenty-five per cent of the electors residing 
_ outside of the original high school district, and if at the 

election fifty-five per cent of the electors residing in the 
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said consolidated district shall vote for dissolution, then 
the district shall be annulled. If there is any outstanding 
and unpaid voted bonds issued subsequent to the consolida- 
tion, then such district cannot be dissolved until after the 
bonds have been paid. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorny General, 
March 11, 1924. 


SCHOOLS—ELECTION BALLOTS. 


Where members are to be elected for different periods at a school 
election, the ballot should designate the term of each candidate. 


Mr. B. B. Harris, 
Supeintendent of Schools, 
Madrid, Nebraska, 


Dear Sir: 


Where two members are to be elected for a period of 
three years the school election ballot should read: 


“To elect two members of the school board for a term of three 
years. Vote for two.” 


The ballot would then contain all of the names of the 
candidates for the three year term, as indicated by your 
form “B” enclosed. Where you elect one member for a 
term of one year your ballot should read: 


“Vote for one.” 


And have both of the names appear as indicated by 
your form “A.” The candidate receiving the highest vote 
for that particular term would be the person elected, not- 
withstanding that a candidate for the entire term would 
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receive more votes than a candidate for a shorter ternr. 
as the person can only be a candidate for the term for 
which he was named. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
March 31, 1924. 


SCHOOLS—EMPLOYING TEACHER. 


Two members of a school board are incapable of employing teacher, 
if either member be related to said teacher within the fourth de- 
gree. The contract may be ratified by the third member [ater,. 
however, and therefore become valid. 


Miss Mable J. Marsh, 
County Superintendent, 
Washington County, 
Blair, Nebraska. 


Dear Miss Marsh: 


You state that the moderator and treasurer of # 
school district enmiploved a teacher, and it was afterwards 
learned that this teacher is related to the moderator of the 
school district within the fourth degree, and you inquire 
if the school district may legally pay the salary of such 
school teacher. 


Section 6314, Compiled Statutes of Nebraska for 1922, 
provides : 


“The director, with the consent and advice of the moderator and 
treasurer ot oné of them, or under their direction, if he shall not con- 
eur, shall contract with and hire qualified teachers for and in the 
hame of the school district, which contract shall be in writing and 
shall have the consent of the moderator and treasurer, or one of them, 
endorsed thereon and shall specify the wages per week or month as 
agreed by the parties, and the duplicate thereof shall be filed in his 
office; * * * No money belonging to the district shall be paid for 
teaching to any but legally qualified teachers. * * PROVIDED, 
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FURTHER, no such contract with a teacher shall be valid unless agreed 
to either by all the members of the district board or by two members 
of such board who are not related in the fourth degree to such teacher 
and whose term of office extends beyond the date of the term of school 
contracted for.” 


It appears from said section that the director of a 
school district board with the consent and advice of 
another member of such school district board may employ 
a school teacher, who is related in the fourth degree to 
the third member of such school district board, and that 
any two members of a school district board may employ a 
teacher related within the fourth degree to the third mem- 
ber of such board, who is not a member nor a party to 
the contract of employment of such school teacher, 


From the above section and after an examination of 
similar statutes of other states on the subject, while the 
question is not entirely free from doubt, it is my opinion 
that the moderator and treasurer of a school district board 
cannot legally employ a school teacher related within 
the fourth degree to either the moderator or treasurer, or 
to pay said teacher money belonging to the district unless 
and until such contract of employment is agreed to by the 
other member of said board or by two members of such 
board, who are not related in the fourth degree to such 
teacher. Should the member, who has not agreed to the 
said contract, agree to same, even after said teacher has 
started to teach, and should the district pay her wages 
after said ratification, it is my opinion that a court would 
sustain the payment of wages under such circumstances, 


In the case of Galentine v. District Tp. of Washington, 
Carroll County, 82 N. W. 993, the court said: 

“Where a teacher was employed by a subdirector of a sub-district 
of a township, with knowledge by both the teacher and subdirector that 
the township board of directors had by resolution refused to employ 
her, she cannot recover against the township for her services.” 

The general rule seems to be set forth in 24 R. C. L., 
page 72, in which it was said: 

“Where a statute regulates the method of approving and making 
the contract, it must be followed, or the resulting contract will be il- 
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legal. But where a contract is informally made with a teacher with- 
out a board meeting, the board may later ratify such constract, and 
the ratification is equivalent to a full compliance with the necessary 
formalities, and when so done renders the contract valid from its in- 
ception. The silent acquiescence by the board in the performance of 
the contract by the teacher and the payment of compensation in accor- 
dance therewith has been held to constitute ratification.” 


I find no authority giving the county superintendent 
jurisdiction to issue orders in the premises. It seems that 
this is a matter entirely between the board and the 
teacher. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
December 31, 1923. 


SCHOOLS—FREE HIGH SCHOOL FUND. 


The free high school fund of a school district should be kept separate 
for each year and after all expenses properly chargeable to said 
fund at the end of the year are paid, the balance, if any, remain- 
ing in the fund should be turned into the general fund. 


Mr. Ben J. Burritt, 
County Attorney, 
Ainsworth, Nebraska, 
Dear Sir: 
In your letter of the 2nd instant you call my atten- 


tion to the provisions of ‘Section 6387, Compiled Statutes, 
which reads as follows: 


“The tax for free high school education ,when-collected, shall con- 
stitute a fund to be known as the ‘frée high school fund’ and shall be 
placed to the credit of each public school district in which such tax is 
levied. Money belonging to the frée high school fund of any public 
school district shall be paid out by the county treasurer to the treas- 
urer of the school district earning such tuition at the end of each school 
term upon an order, signed by the director and countersigned by the 
moderator of the public school district liable for such tuition, drawn 
against the fund. Money remaining in the free high school fund of 
any district at the end of each school year, after the purpose for which 
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it was raised has been accomplished and after all debts for which the 
fund is liable have been discharged, shall be transferred by the county 
treasurer to the general fund of each district,” 

and inquire whether it is necessary that the county treas- 
urer keep the free high school fund for each year separate. 

In answer to your question, I will say that I am of the 
opinion from the reading of the above quoted provision of 
statutes that the free high school fund of each district 
should be kept separate for each year, and that when all 
the expense properly chargeable against said fund at the 
end of the year are paid, the balance if any remains in the 
fund shall be turned in to the general fund. 

I might add that if it is not turned into the general 
fund at the expiration of any one year, but is mingled with 
the free high school fund for the succeeding year, no 
great injustice will be done, for at the end of that year, 
the amount remaining after all claims against the fund 
are paid will be turned into the general fund and the 
final result will be practically the same. 

Very truly yours, 
0. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General 
June 5, 1924. 


SCHOOLS—GERMAN. 


The school board of a rural or common school district in Nebraska 
may provide for the teaching of German in such schools as a part 
of their course of study, provided they have the consent of the 
state superintendent to such a course. 


Hon. John M. Matzen, 
State Superintendent, 
Lincoln, Nebraska. 
Dear Sir: 
In answer to your request for an opinion from this 
department as to whether the school board of a rural or 
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common school district in Nebraska may provide for the 
teaching of German in such school during a period of 
approximately one hour each day, I will say that Sections 
6458 to 6462, both inclusive, Compiled Statutes, were held 
unconstitutional and void in the case of Busboom v. State, 
194 N. W. 734. 


There is now no statutory inhibition in Nebraska upon 
the teaching of the German language in any school, either 
public or private. 

Section 6324, Compiled Statutes, provides: 

“The district school boards shall have the general care of the 
schools, and shall have the power to cause pupils to be taught in such 
branches and classified in such grades or departments as may seem best 
adapted to a course of study which the school board of any county 
shall establish with the consent and advice of the state superinten- 
dent.” 

In view of the above quoted provision of statute, I am 
of the opinion that the school board of a common or rural 
school should have the consent of the State Superintendent 
to such a course before they permit the teaching of the 
German language in such school, 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General 
September 2, 1924. 
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SCHOOLS—GROUNDS 


Whenever it is necessary, the school board may purchase the necessary 
land for school grounds. When an agreement cannot be reached 
for the purpose of providing property the school board may adopt 
a resolution finding such grounds to be necessary, and condemn 
such land for such purposes and acquire the same by right of emi- 
nent domain. 


Miss Rose D. North, 
County Superintendent, 
North Platte, Nebr. 


Dear Madam: 


In reply to your inquiry submitted to this department 
for an opinion, inquiring if a school district has the right 
of eminent domain to condemn land for the purpose of using 
the same for a ball ground or athletic field, permit us to 
direct your attention to the following sections of the Com- 
piled Statutes of Nebraska for 1922. 


Section 6327 provides: 

“They shall purchase or lease such site for a schoolhouse as shall 
have been designated by the district, in the corporate name therecf, 
and shall build, hire, or purchase the schoolhouse out of the fund pro- 
vided for that purpose, and shall make sale and conveyance of any 
site or other property of the district, when lawfully directed by the 
qualified voters at any annual or special meeting.” 


Section 6486 provides: 


“Every school district shall have power to exercise the right of 
eminent domain.” 


Section 6487 provides: 

“Whenever any school district shall require, for district or general 
school purposes, private property which it cannot acquire by agreement 
with the owner the board shall by resolution declare the necessity 
therefor. The adoption of the resolution shall be deemed conclusive evi- 
dence of such necessity. The board shall then file with the county 
judge of the county within which the school district is located, a pe- 
tition setting forth the fact of the adoption of the resolution and a 
description of the real estate sought to be appropriated and the names 
of all persons interested therein.” 


In the recent case of Albion v. School District, 106 
Nebr. 719; 184 N. W. 141, the former statute upon this sub- 
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ject was held unconstitutional but the defect in the former 
law was cured by the 1921 session of the Legislature. 

We are therefore of the opinion that a school district 
has the authority to exercise the right of eminent domain 
for the purpose of condemning land to be used by such 
school district as an athletic field for the benefit of the 
school patrons, where the school board is unable to come to 
a satisfactory agreement for the purchase of such land. 


Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
July 24, 1923. 


SCHOOLS—INTEREST ON WARRANTS. 


All warrants or orders issued by the proper authorities of a school 
district, except school districts in metropolitan cities or cities of 
the first class, draw interest at the rate of 7%. per annum from the 
date of presentment for payment. In school districts within a 
metropolitan city, such orders draw interest at the rate of 6% 
and within cities of the first class at the rate of 5%. 


Mr. O. H. Bimson, 
Superintendent Public Schools, 
University Place, Nebraska. 
Dear Sir: 

In reply to your favor of the ninth instant, inquiring 
if a school district may issue its warrants bearing a rate. 
of interest less than seven per cent, you are informed 
that Section 2848, Compiled Statutes, 1922, in part, 
provides: 

“All warrants or orders issued by the proper authorities of any 
county, city, township, school district, or other municipal subdivisions 
less than a county, except school districts in metropolitan cities and 
cities of the first class, shall draw interest from and after the date of 
presentment for payment, at the rate of seven per cent per annum. All 
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warrants or orders issued by the proper authority of any school dis- 
trict within the corporate limits of a metropolitan city, shall draw 
interest from and after the date of presentation, at the rate of six per 
cent per annum. All warrants or orders issued by the proper authority 
of any school district within the corporate limits of a city of the first 
class shall draw interest from and after the date of presentation for 
payment at the rate of five per cent per annum.” 


We assume that University Place, Nebraska, is a city 
of the first class and that being the case your school dis- 
trict would be required to pay interest on your school war- 
‘ants after the same have been presented for payment, 
at the rate of five per cent per annum. This rate could 
neither be increased or decreased by the school district as 
the statute provides the rate of interest such warrants shall 
draw. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General 
May 11, 1923. 


SCHOOLS—LEVIES. 


Under the present system of assessment valuations are placed on fuil 
values, and the mill levies shall be one-fifth of the 100 mill levy 
for any school year. 


Prof. Marvin R. Schafer, 
Superintendent of Schools, 
Shelby, Nebraska. 
Dear Sir: 

In replying to your favor of the 13th-instant we direct. 
your attention to Section 368, which provides: 

“The aggregate amount of school bonds issued for all purposes in 
school districts organized under Articles III and VI, seChapter 63, 


Revised Statutes of 1922, shall in no event exceed thirty per cent of 
the last assessed valuation of such school district.” 
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From the statements set forth in your inquiry, if you 
will deduct the amount of unpaid bonded indebtedness 
against your district from thirty per cent of the last 
assessed valuation of your school district you will then be 
in a position to know the amount of bonds you can vote 
for the building of your gymnasium. 


Section 6279 and 6280, Compiled Statutes of Nebraska, 
1922, provide that the aggregate school taxes levied for 
general school purposes shall not exceed thirty-five mills 
on the dollar of the assessed valuation, provided, that a 
levy not exceeding 100 mills may be made after submitting 
a proposition of increased levy at an election or special 
meeting. 


Section 6281, Compiled Statutes of Nebraska, 1922, 
provides that such levies were based upon a_ one-fifth 
valuation, and where the assessed valuation is based upon 
full values, the mill levies and percentages shall be of this 
amount. 


Under our present system of assessment, valuations 
ure placed on full values, and the mill levies would then 
be one-fifth of the 100 mill levy for any school year, and 
if such levy would be sufficient to care for your general 
school purposes, and also provide a sinking fund for the 
payment of your school bonds within three years, then you 
could provide for the payment of such bonds within a 
period of three years. 


We would suggest that if the notice has been properly 
given for submission of this question to the voters at the 
annual election, that the school district electors should 
vote upon the question of issuing bonds of the school 
district for the purpose of raising funds to construct such 
gymnasium to extend over a period of three years. The 
bonds can be made payable in one, two and three years, 
or can be all made payable at the end of the third year or 
any manner the school district should provide. We can ses 
no advantage where the warrants of the school district 
could be issued, as the statute fixes the highest amount 
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of the levy that can be made for each year, and no 
greater sum could be raised by any other method. School 
district warrants bear seven per cent interest, whereas 
school district bond would bear not greater than six per 
cent interest. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 

May 14, 1924. 


SCHOOLS—NOTES AND CONTRACTS 
Notes or contracts for tuition must comply with the statute. 


Mr. J. A. Kelley, 
Assistant Secretary, 
International Correspondence Schools, 
Scranton, Pennsylvania. 
Dear Sir: 
Section 4809, Compiled Statutes of 1922, is in words 
and figures as follows: 

“Any note or contract taken by any business college, or the busi- 
ness or commercial department of any other school or by their agents or 
representatives, for tuition or scholarships, without first having com- 
plied with all the provisions of this act shall be void.” 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General 
March 3, 1924. 
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SCHOOLS—TEACHER’S CERTIFICATES 


The State Superintendent may in his discretion interpret the vhrase 
“one year of normal school or college work” to mean not less 
than 30 hours of normal school or college work when such con- 
struction is placed upon it generally by the authorities in charge 
of such work. 


Hon. John M. Matzen, 
State Superintendent, 
State House, 
Lincoln, Nebraska. 
Dear Sir: 

You say: 

“Article XIV, Section 6426, of the school laws of Nebraska making 
provision for the issuance of city state certificates frequently pro- 
vites for ‘one year of normal school or college work.’ We have inter- 
preted this to mean the minimum standard of thirty college hours as 
the equivalent of one year of college work. Will you kindly advise 
whether it is within our prerogative to make this interpretation and 
whether you sustain us in accepting the standard minimum requirement 
of thirty hours as the equivalent of ‘one year of normal school or col- 
lege work’ as complying with the spirit and letter of the law.” 


In answer to the question you propound, I will say that 
I understand the authorities of the leading colleges and nor- 
mal schools of the state consider thirty hours work per year 
as the minimum requirement of a college or normal school 
vear. This being true I am of the opinion that you are en- 
tirely within your rights in interpreting the phrase “one 
year of normal school or college work” to mean not less than 
thirty hours of normal school or college work. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General 
September 9, 1924. 
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SCHOOLS—TRANSPORTATION OF PUPILS. 


The board of education of a consolidated school district may provide 
for the transportation of pupils, and may establish routes and 
regulations for such purposes. é 


Mr. Victor Blitt, 
Stapleton, Nebraska. 
Dear Sir: 


In reply to your favor of the 23rd ultimo, inquiring if 
the school board has the right to lay out direct routes in 
the consolidated school district, you are informed that 
Section 6576, Compiled Statutes, 1922, provides: 

“The board of education of every such district shall provide for the 
transportation over established public highways of rural pupils. The 
board of education may make arrangements with the parents to trans- 
port their own children of school age. When transportation is furnished 
by the board of education, the public conveyance transporting said 
pupils shall be routed so that it passes on regular schedules at points 
on established public highways near the homes of pupils to be trans- 
ported. * * * Said board of education is authorized to establish such 


rules and regulations as may be necessary to carry out the provisions 
of this act.” 


We believe that it was the intention of the Legislature 
in enacting this section of the statute to give the board 
of education of consolidated school districts the right to 
lay out the routes for transporting school children. If 
they abuse their discretion, perhaps some legal action 
could be taken to compel them to lay out a route which 
would be fair to all patrons of the school. 


Respectfully submitted, 
O: S. SPILLMAN, ' 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 6, 1923. 
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SCHOOLS—TREASURER. 


It is the duty of the treasurer of a school district to receive all moneys 
belonging to a school district, and he is personally responsible to 
the district for all such moneys received. 


Hon. John M. Matzen, 
Superintendent of Public Instruction, 
Lincoln, Nebraska, 


Dear Sir: 


We have your favor of the 15th instant enclosing the 
letter. of Mr. Gus E. Paulsen, of Carroll, Nebraska, written 
under date of May 7th, inquiring if the treasurer of a 
school district is personally liable to a school district for 
the funds which came into his possession as such school 
district treasurer and deposited by him in a bank which 
was subsequently closed by the banking department by 
reason of being insolvent. 


In reply we direct your attention to Section 6308, 
Compiled Statutes, 1922, which provides: 


“It shall be the duty of the treasurer of each district to apply for 
and receive from the county treasurer all school moneys apportioned to 
the district, or collected for the same by the county treasurer, upon 
order of the director countersigned by the moderator, and to pay over 
on the order of the director countersigned by the moderator of such 
‘district, all moneys received by him.” 


In the case of Ward v. School District No. 15, 10 Neb. 
294, wherein our supreme court interpreted the above 
quoted section, it was held that a school district has no 
authority to relieve its treasurer from liability for money 
lost or misapplied by him, and it was further held that if 
the treasurer of a school district deposits the money he 
receives as such treasurer in a bank, he, the treasurer, is 
personally liable to the school district for the loss of any 
such money so deposited by him, and that “the money was 
within his control, placed there by force of statute, and if 
he saw fit to entrust it to the care of another, he did soe 
at his peril.” 
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This case has been followed in numerous other cases 
since the rule of that court was announced. We are of 
the opinion that if the school district treasurer desired to 
protect himself against the loss of such funds he should 
have personally required a bond from the bank to protect 
him against such losses. 


Under the bank guaranty law of Nebraska such Ge- 
posits in a state bank would be protected by the guaranty 
fund law as private deposits of the school officer and not 
of the school district. 

Respectfully submitted, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
May 16, 1923. 


SCHOOLS—TUITION. 


Pupils under 21 years of age are entitled to free educational facilities 
and instruction as provided by statute. 


Miss Elizabeth E. Schelkopf, 
County Superintendent, 
Geneva, Nebraska. 

Dear Madam: 

The only provision pertaining to the age of students 
is that found in the Constitution, which says, that all 
youth of the state between the ages of five and twenty-one 
shall receive free instruction in the common schools of the 
state. (Section 6, of Article 7, Constitution of Nebraska.) 


There being no provision to the contrary it would 
appear that our educational institutions are intended to 
furnish instruction to pupils under the age of twenty-one 
years free of charge, dependent upon their residence in the 
school district in which they receive instruction. All 
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nonresident pupils must of course pay tuition in the man- 
ner provided by law. 


While our free high school law provides for free high 
school instruction, it was undoubtedly the intention of the 
legislature that this free high school instruction should be 
given only to persons within the ages specified in the 
Constitution who should receive free instruction in the 
common schools of the state. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
January 26, 1923. 


SCHOOLS—UNQUALIFIED TEACHERS. 


i. A school district is not entitled to its share of state apportionment 
unless its school is taught for the required time by a qualified 
teacher. 


2. A resident of the district can institute proceedings to compel 
the board to employ a qualified teacher, and to enjoin the pay- 
ment of public money to any teacher, who is not qualified. 

8. Private persons residing outside the school district cannot 
maintain an action to compel the school board to employ a teacher 
holding a certificate. 


Mabel J. Marsh, 
County Superintendent, 
Blair, Nebraska. 
Dear Madam: 
In your letter of the 5th instant you say: 
“A school board hires a teacher who does not have a certificate in 
force when school opens and the Co. Supt., notifies the director to that 


effect, and the school board continues to allow the teacher to have 
charge of the school. 


“1. How may we have a certified teacher in charge of this 
school? 
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“2. Who starts the proceedings? 


“3. Can the school board continue the services of this unquali- 
fied teacher? 

“4, Would it be possible for the Co. Supt. to withhold’ the state 
apportionment of this district in case the unqualified teacher. was 
retained ? 


“5. What part does the Co. Supt. have in the above case?” ' 


In answer to your questions I will say that I know 
of no way by which persons outside the school district 
imay directly compel the school board to employ a certified 
teacher. I am of the opinion, however, that unless the 
school is taught for the*required time by a qualified teach- 
er, the school district may be deprived of its share of 
apportionment of school money. This, in effect, will com- 
pel the district to employ a certified teacher. I think a 
resident of the district can institute proceedings to compel 
the board to employ a qualified teacher and to enjoin the 
payment of public money to any other person. In my 
opinion the county superintendent is not required to do 
more in such a case than to notify the school board that 
the teacher is not qualified and that the district will not 
receive its share of the state apportionment unless the 
school is taught by a qualified teacher. 


I might add that in such a case the county superin- 
tendent is justified, in my opinion, in withholding what 
would be such a district’s share of the state apportionment 
where the district has failed to comply with the law by 
having its school taught by a duly qualified teacher. 

Very truly yours, 
O. S.. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 5, 1924. 
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SCHOOLS—WARRANTS. 


School warrants are assignable but not negotiable instruments. 


Mr. Walter Hueftle, 
Assistant Cashier, 
Farmers State Bank, 
Eustis, Nebraska. 
Dear Sir: 

Your recent letter contains three inquiries. You first 
ask if a school warrant is negotiable after the moderato 
and director has signed it, or whether it must be registered 
before it becomes negotiable. Answering this inquiry, we 
would say that a school warrant strictly speaking is not a 
negotiable instrument, although it is assignable. Defense 
of the school district against its warrants is always avail- 
able to the school district even though the holder may have 
been an assignee for value and without notice for any 
defects. Supporting this conclusion we cite the following 
cases: 


B. & M. Ry. Co. v. Clay Co., 13 Neb. 367, 

Nat'l. Life Ins. Co., v. Dawes Co., 67 Neb. 40, 
83 Neb. 609. 

U. P. Ry. Co. v. Buffalo Co., 9 Neb. 449. 

School District v. Stough, 4 Neb. 357. 

State v. Cook, 43 Neb. 318. 


You inquire whether or not the school district treas- 
urer has a prior right to purchase unpaid warrants of the 
school for his own personal investment and register them, 
or has the owner and holder a prior right to keep these 
warrants and have them registered and collect interest 
until same is paid. We know of no law or decision that 
gives the school district treasurer any prior right. 


The owner or holder of a warrant has a right to have 
same registered and have them paid as soon as money 
is available for that purpose. 


You inquire whether or not a school district treasurer 
has the right to pay outstanding warrants from his personal 
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money in order to keep the expenses of the district down. 
We do not believe that the holder of a warrant should be 
required to sell or assign same to any person or to accept 
payment from any person except payment from the bona 
fide funds of the school district. The school treasurer in 
tendering his own personal funds is acting in a personal 
capacity and not as a school treasurer. It also might hap- 
pen that a school treasurer thus paying warrants out of his 
vwn money would be in a position where he would not be 
entitled to recover from the district the money so paid, 
paid, as it might contitute payment merely as a volunteer. 
The sections of the law pertaining to the registration and 
payment of school warrants are 6173, 6174 and 6176, Com- 
piled Statutes of Nebraska, 1922. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 26, 1924. 


SCHOOLS—READING LORD’S PRAYER. 


The Constitution of Nebraska does not forbid the reading or reciting 
of the Lord’s prayer in the public schools provided, it is read or 
recited without any comment being made thereon, and provided 
further no pupil is required to take part in such reading or re- 
cital, 


A. J. McArthur, M. D., 
Broken Bow, Nebraska, 
Dear Sir: 
You say: 
“At the beginning of the school year in grade three, where my 


little girl attends, the teacher had the children stand and repeat the 
Lord’s Prayer as an opening exercise.” 


And you inquire whether this may lawfully be done. 
In answer to your question, I will say that in the 
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case of State v. Scheve, 65 Neb. 877, the supreme court of 
this state said: - 

“The law does not forbid the use of the Bible in the public schools; 
it is not prescribed either by the constitution or the statutes; and the 
courts have no right to declare its use to be unlawful, because it is 
possible or probable that those who are privileged to use it will misuse 


the privilege by attempting to propagate their own peculiar theo- 
lgical or ecclesiastical views and opinions. 


“Whether it is prudent of politic to permit Bible reading in the 
public schools is a question for the school authorities, but whether the 
practice of Bible reading has taken the form of sectarian instruction 
is a question for the courts to determine upon evidence.” 


In the same case the court held that: 


“Exercises by a teacher in a public school in a school building, 
in school hours, and in the presence of the pupils, consisting of the 
reading of passages from the Bible, and in the singing of songs and 
hymns, and offering prayer to the Deity in accordance with the doc- 
trines, beliefs, customs or usages of sectarian churches or religious or- 
ganizations, is forbidden by the constitution of this state.” 


Construing together the above quoted excerpts from 
the opinion written in the case of State v. Scheve, T am 
of the opinion that the Constitution does not forbid the 
reading or reciting of the Lord’s Prayer in the public 
schools provided it is read or recited without any comment 
being made thereon, and provided further no pupil is 
required to take part in such reading or recital. 


The supreme court of Kansas has held: 

“A public-school teacher, who for the purpose of quieting the 
pupils and preparing them for their regular studies, repeats the Lord’s 
Prayer and the Twenty-third Psalm as a morning exercises, without 
comment or remark, in which the pupils are not required to partici- 
pate, is not conducting a form of religious worship or teaching sec- 
tarian or religious doctrine.” (Billiard vy. Board of Education, 69 Kans. 
53.) 

Similarly the supreme court of Kentucky has held 
that the use of the Bible 


* * * “when used merely by reading in the common schools, without 
note or comment by teachers, is not sectarian instruction, nor does 
such use of the Bible make the schoolhouse a house of religious wor- 
ship.” (Hackett v. Brooksville High School, 120 Ky. Reports 608) 
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And the supreme court of Texas has held: 


“The holding of morning exercises in the public schools, consisting 
of the reading by the teacher without comment, of nonsectarian ex- 
tracts from the Bible, King James’ version, and repeating the Lord’s 
Prayer, and the singing of appropriate songs, in which the pupils are 
invited, but not required, to join, does not convert the schools into a 
place of worship in violation of Const. art. 1, Par. 6, providing that 
no one shall be compelled to support ‘any place of worship,’ the 
phrase ‘any place of worship’ meaning a place where a number of 
persons meet together for the purpose of worshiping God. 


“Though the citizens are entitled to the protection guaranteed by 
Const. art. I, pars. 6, 7 and article 7, par. 5, providing that no one 
shall be compelled to support any place of worship, and that no money 
shall be appropriated from the treasury for the benefit of any religious 
society, etc., yet one or more individuals do not have the right to 
have the courts deny the people the privilege of having their children 
instructed in the public schools in the moral truths of the Bible, because 
such objectors do not desire that their own children shall be participants 
therein.” (Church v. Bullock, 109 S. W. 115.) 


On the other hand the supreme court of [Hlinois has 
held: 

“The reading of the Bible in the public schools constitutes the 
giving of sectarian instruction within the meaning of Section 3 of 
Article 8 of the constitution.” (People v. Board of Education, 245 Ill. 
334.) 

The decision, however, was by a divided court, two of 
the judges dissenting, and 

“The great weight of opinion seems to be that * * * reading of the 
Bible (and) repeating of the Lord’s Prayer * * * are lawful when done 
without comment excusing from participation * * * children whose par- 
ents or guardians so request.” (Voorhees Law of Public Schools, pg. 
156.) a 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO W. AYRES, 
Assistant Attorney General. 


Octeber 16, 1924. 
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SCHOOLS—RESIDENCE. 


Where the father and mother of a pupil of school age live in different 
places, and a child resides a part of the time with each parent, 
the father may establish the situs of the family residence and such 

' pupil may attend school in the district of the family residence with- 
out paying tuition. 


Miss Mabel J. Marsh, 
County Superintendent, 
Blaw, Nebraska. 

Dear Madam: 

We have your favor of the 10th instant inquiring if 
where a father lives in your school district, District No. 3, 
and the mother at another place, in District No. 56, and 
where the children reside part of the time with the father 
and part of the time with the mother, the children are en- 
titled to attend the public school in District No. 3, which 
happens to be a city school, or if the school board can 
require the parents to pay tuition for the attendance of 
such pupils. 


In reply you are informed that the law imposes upon 
the father, who is the head of the family, the duty and 
obligation of supporting his family, and by reason thereof 
the law gives to the father the right to select the place 
of residence for his family. In the instance above referred 
to, if the father designates his residence in School District 
No. 3 as the residence of the family and has his personal 
propertly taxed in School District No. 3, we are of the 
opinion that such pupils may attend school in School 
District No. 3 without being required to pay a tuition, and 
are resident pupils of such School District No. 3. 

In the case of Mizner v. School District, 2 Neb. Unoff., 
page 238, our supreme court said: 


“Where a child of school age is wrongfully denied admission to the 
public school of a district an injunction may properly issue to-restrain 
the directors of the school from interfering with her attendance.” 


In the case of McNish v. Dimick, 74 Neb. 261, it was 
held that mandamus will lie to compel the board of edu- 
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cation to admit a child to attendance without the payment 
of tuition in the public schools of a city in which a foster- 
parent resides. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
October 17, 1923. 


SCHOOL BOARD—ELIGIBILITY. 


Any school elector, who is also a tax payer is eligible to serve on the 
school board. 


Mr. J. A. Minteer, 
Neligh, Nebraska. 
Dear Sir: 
Under date of March 27 you say: 

“Will you please inform me as to who is eligible to serve on the 
school board? Is a merchant who sells school supplies, or any dealer 
who sells to the school board eligible as a member of said board? 
Has the County Board of Supervisors a legal right to employ one of 
their number at a fixed price per day to go out and build roads? Or in 
case he has a fleet of teams, to pay him a higher wage per team, and 
furnish their feed, than their scheduled price which they pay to other 
men, who furnish feed and care for their own team?” 


I will answer the above questions in the order in 
which they are’asked. Any school elector of the district, 
who is also a tax payer is eligible to serve on the school 
board. The fact that he has sold school supplies to the 
state prior to his election does not render him ineligible 
for the office, but he should not have any pecuniary inter- 
est either directly or indirectly, in any contract for the 
furnishing of supplies to the school district, while he 
remains a member of the board. (See Section 6601, C. S. 
1922 Edition.) The statute evidently contemplates that 
the board of supervisors may enyploy one of their number 
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to superintend road work. The board should not, of course, 
employ one of its members to do road work and pay him 
a higher price therefor than it pays others for like work. 


Very truly yeurs, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
April 7, 1924. 


SCHOOL BOARD—FUNDS. 


School board may expend the district’s money only as authorized. 
HTon. George A. Williams, 
Fairmoiut, Nebraska, 
Dear Sir: 

You state that at the last annual meeting in your rural 
school district funds were voted for general expense 
and for high school tuition only and that no provision 
was made for ‘buildings. Notwithstanding that there 
was no vote for that purpose and no tax levied, the 
school Loard erected a permanent barn upon the school 
premises at a cost of $200.00. You inquire whether or 
not the school board had the right to use funds voted 
for general expenses in the construction of said building. 
You also inquire whether the individual members are per- 
sonally liable for .unauthorized expenditures of school 
funds. ; 


In our opinion the board was not authorized to make 
this expenditure as it does not come within the head of 
repairs authorized by Section 6316, Compiled Statutes 
of Nebraska, 1922. We do not believe the school board 
would have any authority to make such expenditure with- 
out the authority of the school district. This opinion is 
based upon the theory that the school in question is a 
rural district. 
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There are many decisions of our court holding that 
county boards and school boards are liable for unauthor- 
ized expenditures of their respeetive funds. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 


4 


-fune 4, 1924. 


SCHOOL BOARD—RIGHT TO EXPEL. 


A school board may authorize or order the suspension or expulsion from 
school, whenever in their judgment, the interests of the school de- 
mand it, of any pupil guilty of gross misdemeanors or persistent 
disobedience. 


Mr. Ed (. Stearns, 

213 East Twenty-third Street, 
University Place, Nebraska. 
Dear Sir: 

In reply to your inquiry submitted concerning the 
right of a school board to expel pupils for conduct of such 
pupils after school hours and at a piace other than the 
school grounds, you are informed that Section 6826, Coi- 
piled Statutes of Nebraska, 1922, provides that the school 
board: 

“May authorize or order the suspension or expulsion from school, 


whenever in their judgment the interest of the school demand it, of any 
pupil guilty of gross misdemeanors or persistent disobedience.” 


It has been held by the courts of other jurisdictions 
that such a statute authorizes the board to expel or sus- 
pend students for committing gross misdemeanor or other- 
wise violating the rules of ‘the school board at places other 
than on the school grounds and after school hours where 
such conduct interferes with the school officers in main- 
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taining order at school or interferes with the best interests 
of the school. 


In regard to the statement of facts made by you we 
ure of the opinion that the school acted within its author- 
ity in expelling the pupils. 


The school board would have the right to reinstate 
the pupils if in its opinion such reinstatement would not 
interfere with the best interests of the school. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
April 17, 1924. 


SCHOOL BOARDS—TRANSPORTATION ROUTE. | 


School board may establish transportation routes. 


Mr. J. M. Frazer, 
Superintendent, 
Lewiston, Nebraska. 
Dear Sir: 

You ask whether or not the board of education has 
discretionary powers to lay out the transportation route 
for pupils attending consolidated schools. Your question 
is answered by the provisions of Section 6576, Compiled 
Statutes of Nebraska, 1922, which provides that when 
transportation is furnished the conveyance shall be routed 
to pass on regular schedule at points on established public 
highways near the homes of pupils to be transported. It is 
true that the section states that when the board of educa- 
tion employs a driver to transport pupils from their homes 
and return them, that the driver shall be an independent 
contractor, We do not believe that this last clause changes 
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the prior provision in the section, that regular route shall 
be established. 


We therefore believe it to be the discretion of the 
board to establish the route in a reasonable manner to 
care for the transportation of the pupils. In ordinary 
weather it seems that one quarter of a mile would not be 
an unreasonable distance for the children to walk in order 
to reach the established route. In inclement weather and 
particularly in cases of young children, it is probable that 
the reasonable thing to do would be to take the children 
from and return them to their homes when this can be 
done. 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General, 


By LOYD DORT, 
Assistant Attorney General. 
September 6, 1924. 


SCHOOL DISTRICT—BONDS. 


In school districts organized under the provisions of Article XXV, 
Chapter 63, Compiled Statutes of 1922, the board of education 
when petitioned so to do by at least 51 per cent of the electors 
of the district may issue district bonds to the amount named in the 
petition for the purpose of taking up valid school warrants out- 
standing againsct the district. 


Hon. L. D. Densmore, 
State Representative, 
Lincoln, Nebraska. 
Dear Sir: 

You ask for an opinion from this department as to 
the validity of that part of Section 6605, Compiled Statutes, 
1922, which provides that in school districts organized 
under the provisions of Article XXV, Chapter 63, Compiled 
Statutes, 1922, when there is presented to the board of 
education : 
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“A petition signed by at least fifty-one per cent of all the legal 
voters of said district praying for the issuance of such bonds or special 
warrants, the board of education may issue such bonds or special 
warrants in such amount as may be named in such petition without 
having submitted the question of issuance of the same to the voters of 
said district at any election.” 


The precise question which you ask has not been 
passed upon by the supreme court of this state so far 
as I have been able to ascertain, but in the case of State 
ex rel School District v. Marsh, said Section 6605, was 
under consideration and it was held that the school dis- 
trict had power to issue bonds to take up outstanding 
warrants, a part of which had been issued for repairs on 
old school buildings and a part for the payment of general 
school expenses. 


In that. case the issue of the bonds was authorized by 
a vote of the electors of the district, but inasmuch as 
there is no constitutional requirement that the issue of 
school bonds shall be authorized by a vote of the people 
and the statute authorizes their issuance upon a petition 
signed by a majority of the electors of the district, [ am 
of the opinion that under the authority given by said 
section and acting in conformity with its provisions a 
school district containing a city of the second class may 
lawfully issue bonds for any proper school purpose. 

This is said upon the assumption that no law modify- 
ing the issue of such bonds has been passed with an emer- 
gency clause at the present session of the legislature. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
April 24, 1923. 
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SCHOOL DISTRICT—BOUNDARIES. 


Hon. Herman F. Beckmann, 
Utica, Nebraska. 
Dear Sir: 

You inquire whether Section 4, of Chapter 63, Session 
Laws of Nebraska, 1923, which amends Section 6241, 
Compiled Statutes of Nebraska, 1922, applies to other dis- 
tricts rather than rural districts. 


The writer has no recollection of having given an 
opinion upon this subject as mentioned in your recent 
letter. Neither Mr. Ayres or Mr. Basye recall having 
given an opinion on this subject. However, we find that 
Section 6241, Compiled Statutes of Nebraska, !922, has 
been carried through the statutes as a statute applying 
to school districts in general, and applying to changes in 
boundaries in all school districts. Section 6241 was called 
in question in the case of Proudfit v. School District 
No. 49, 190 N. W. 874. The district involved in this case 
was a district comprising the district of Orchard and the 
school district lying adjacent thereto. It appears that the 
court considered that this section applied to school dis- 
tricts of that character. 


Under the reading of the law, its former place in the 
statute, and its application as construed by the court, 
and the court decisions, we are of the opinion that the 
section is a general law applicable to all school districts 
unless otherwise provided by other statute as to any par- 
ticular school district. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 27, 1924. " 
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SCHOOL DISTRICTS—GENERAL FUND. 


The general fund of a school district is a continuing fund upon which 
warrants may be issued. 


Mr. T. F. Ryan, 
Laurel, Nebraska. 
Dear Sir: 

In answer to your letter of inquiry of the 26th instant, 
I will say that the members of a school board may be 
enjoined at the suit of a taxpayer from making an unlaw- 
ful diversion of public funds. 


In the case of State v. Gardner, 112 N. W. 373, the 
supreme court of this state held: 

“The general fund of a school district is a continuing fund upon 
which warrants may be issued, and if not paid for want of funds they 
may be registered under the provisions of the warrant act and paid 
in the order of their registration upon the accumulation of money in 
the fund upon which they are drawn.” 


You do not say upon what fund the warrants in ques 
tion are drawn, and we are not passing upon their validity, 
as the facts stated are insufficient to enable us to do so. 
We suggest that you take the matter up with some com- 
petent local attorney. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 28, 1924. 
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SCHOOL DISTRICTS—LIABILITY FOR INJURIES. 


The school district is liable to its employees under the Workmen’s 
Compensation Act for injuries by them received while in the per- 
formance of the duties of their employment. 


Hon. John M. Matzen, 
State Superintendent, 
Lincoln, Nebraska. 


Dear Sir: 


You submit to this department a letter written to 
you under date of October 15, 1923, by Supt. A. H. Staley 
of the Hastings schools, in which he inquires whether or 
not the Hastings School District is liable for injuries to 
employes of the district under the Workmen’s Compensa- 
tion Act. 


In answer to the question which he asks I will say 
that in my opinion it is, although in the absence of a 
supreme court decision construing the statute as it now 
reads the question may not be entirely free from doubt. 

In the case of Ray v. School District, reported in 181 
N. W. at page 140 thereof it was held that the Lincoln 
school district was not liable te a janitor for injuries 
received, but at that time the statute provided that the 
term “employe” should not be construed to include any 
person whose employment was not for the purpose of gain 
or profit by the employer. Since the decision in that 
case the statute has been amended so as to leave out the 
words ‘for gain or profit.” 


I am informed the Lincoln school district now con- 
siders itself liable for such injuries and I assume carries 
indemnity insurance. 


I may add that Section 3035, Compiled Statutes, 1922 
edition, provides a method by which employers generally 
may escape liability for injuries to employes where such 
injuries are not caused by any negligence of the employer, 
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but when they do so they, bar themselves from several 
defenses they might otherwise make in case of suits for 
injuries alleged to have been caused by their negligence. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General, 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 29, 19238. 


SCHOOL DISTRICTS—RESIDENT OWNER. 


A school district owning real estate adjacent to a public highway is a 
resident owner of real estate within the meaning of Section 4283, 


Compiled Statutes. 


Hon. John Speedie, 
Deputy State Superintendent, 
Lincoln, Nebraska, 

Dear Sir: 

In answer to the question propounded by Fred G. 
Hawxby, Esq., of Auburn, Nebraska, in his letter of the 
29th instant to your department, in which he inquires 
whether a school district that owns real estate adjacent 
to a public highway, which it is proposed to pave under 
the provisions of Chapter 138, Laws of 1923, which is an 
Act amending Section 4283, Compiled Statutes of Nebraska, 
1922 edition, is a resident owner within the meaning of 
those words as used in said chapter, permit me to say 
that in. my opinion it is, although in the absence of a court 
decision upon that point the question is not entirely free 
from doubt. It oceurs to me, however, that this particular 
point of law need not be a matter of embarrassment to the 
school district. 


To begin with, three-fourths of the city council may 
order the pavement to be laid without a petition signed by 
three-fifths of the resident owners of property subject to 
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assessment. If it is impossible to get, three-fourths of the 
city council to order the paving laid,-but a majority in 
favor of such improvement can be obtained, the district can 
wait until three-fifths of those who are admittedly resident 
owners sign the petition and then sign it. In that case, 
the petition would be signed by the requisite number of 
resident owners in any event, for if the district be finally 
held not to be a resident owner there would be enough 
signers without it, and if it be finally held to be a resident 
freeholder the petition will be just so much the stronger 
with its signature. 
Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 31, 1923. 


SCHOOL DISTRICTS—STATE APPORTIONMENT. 


A school district containing more than ten pupils between seven and 
sixteen years of age must maintain school at least nine months in 
a year or else show by the affidavits of the members of the school 
board that the district has raised and expended the maximum tax 
permitted by law but has been unable with all funds available to 
maintain school for a term of nine months. 


Hon. John Speedie, 

Deputy State Superintendent, 
State House. 

Fincoln, Nebraska. 

Dear Sir: 

In a letter to this department dated October 30, 1923, 
you call attention to Section 6286, Compiled Statutes, 
1922 edition, and inquire whether in view of the provisions 
of said section a school district which has so low a valua- 
tion that it is not able to support a nine month term of 
school upon an eight mill levy, supplemented by its share 
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of the state apportionment, will be required to levy eight 
mills tax at least and maintain school for so long a term 
as it can under stich a levy supplemented by the state 
apportionment. 


In answer to your question I will say that if such a 
school district has less than ten pupils who are between 
the ages of ten and sixteen years it may satisfy the law, 
ii my opinion, and entitle itself to share in the state 
apportionment for the ensuing year by maintaining only 
six months school, but, if it has more than ten pupils 
between the ages of seven and sixteen years, it must in my 
opinion, in order to be entitled to a share of the state 
‘apportionment for the ensuing year, either maintain school 
for not less than nine months in a year, or else show by the 
affidavits of the school board that the district has in good 
faith raised and expended the maximum tax allowed by 
law, and that the funds so raised were insufficient, 
although supplemented by the state apportionment to main- 
tain school for a term of nine months. 


a 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 


Assistant Attorney General. 
October 31, 1923. 


SCHOOL DISTRICTS—TERRITORY ANNEXATION. 


Annexation of contiguous territory makes that territory a part of 
the school district to which it has been annexed. 
Mr. Wiljred E. Voss, 
County Superintendent, 
Dakota City, Nebraska. 
Dear Sir: 
You state in your letter of September 15th that a 
school district of Dakota City was duly organized. There- 
after the boundaries of the city were changed. Your 
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inquiry is whether or not the change of the boundaries, 
taking in certain contiguous territory of another district, 
ipso facto makes the annexed territory a part of the 
school district of Dakota City, or whether some other 
action is required. 


We are assuming that the annexation proceedings were 
in accord with law and that the territory was legally an- 
nexed. Upon this assumption, we call to your attention 
Section 6582, Compiled Statutes, 1922, which provides: 

“The territory embraced within the corporate limits of each incor- 
porated city or village in the state of Nebraska, or those hereafter in- 
corporated as such (together with such additional territory and addi- 
tions to such city or village as may be added thereto), as declared by 
ordinances to be boundaries of such city or village, having a population 
of more than one thousand inhabitants, including such adjacent terri- 
tory as now is or hereafter may be attached for school purposes, shall 
constitute one school district, etc.” 


This section of itself indicates that the annexation 
ipso facto makes the annexed territory a part of the city 
district, without further action. The legislature undoubt- 
edly intended that if there was any objection raised to the 
annexation proceedings for school purposes or otherwise, 
such objection should be taken care of in the proceedings 
relative to annexation. 


We are further convinced of the correctness of our 
position by a recital in the seventh subdivision of Section 
6241, Compiled Statutes, 1922, which provides: 

“When a district is reduced in’size by the annexation of a part 
of its territory to a city district, as provided by law, or when a portion 
of a district is cut off from school privileges by a river changing its 
channel, so that such part remaining after such annexation or the 
portion so cut off by change of a river channel shall contain less than 
two sections of land and fewer than twenty persons of school age, 
the county superintendent shall have authority and it shall be his duty 
to attach such remainder or portion to adjoining districts.” 


This contemplates that a portion of the territory of 
the district may be lost by annexation to a city district. 
It also seems to contemplate that the remainer of the dis- 
trict shall function as a district, except in the event it 
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shall contain less than two sections of land and fewer than 
twenty persons of school age, in which event the county 
superintendent is given the power just mentioned. 


In rendering this opinion we are not unaware of the 
provisions of Section 6241, Compiled Statutes, 1922, which 
provide for the formation of new districts and change of 
boundaries of existing districts. 


Section 6582, Compiled Statutes, 1922, seems, how- 
ever, to be the last expression of the legislature in this 
connection and is a specific statute upon a specific subject, 
and governs accordingly. 


In conclusion we will say that the matter is one 
undecided by the courts and the foregoing is merely an 
expression of our opinion and at this writing we are 
unable to support it by citation of authorities and must 
rely entirely upon the construction of the statutes, 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


; Assistant Attorney General. 
September 19, 1923. 


SCHOOL DISTRICTS—USE OF BUILDING. 


The board of education of a school district in which is included an in- 
corporated city or village may in its discretion permit the use of 
public school buildings for public assemblages. 


Mr. P. A. Sullivan, 
Wynot, Nebraska. 
Dear Sir: 

You say: 


“The Wynot School District has just completed an addition to its 
high school builing which includes an up-to-date auditorium. Aside from 
this auditorium there is no other hall or meeting place suitable for 
giving plays or entertainments in Wynot.” 
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You state that applications have come in for permis- 
sion to use the high school auditorium to give plays, enter- 
tainments and dances, and you inquire whether there are 
any legal restrictions covering the renting of this audito- 
rium for public use. 


In answer to your question I will say the statute 
provides: 

“The board of education of every school district in which is included 
any incorporated city or village may in its discretion permit the use of 
public school buildings for public assemblages under such rules and 
regulations as it may adopt. * * * The board of education may exact 
such rental as may be necessary to meet the expense of such meeting, 
restore the property and pay for-extra help required.” (Sction 6555, 
C. S., 1922 Ed.) 


Care should be taken, however, in my opinion, to see 
that the auditorium is not rented for any purpose, which 
will materially interfere with its use for school purposes. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 4, 1924. 


SCHOOL DISTRICTS—WARRANTS. 


There is no restriction under the law upon the power of school dis- 
trict officers to issue warrants in payment of teachers’ wages 
and current expenses payable out of the general fund. 


Mr. Clyde V. Lum, 
Verdon, Nebraska. 
Dear Sir: 

Your letter of the 15th instant has been received and 
contents noted. I assume, although you do not say so, 
that your school district is one organized under Article VI, 
of the School Laws; that is to say, it is a school district 
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with 150 pupils or more and with a board of six trustees. 
J do not think the additional levy for general school 
purposes can be made inasmuch as it was defeated by the 
electors of the district. But it does not follow that the 
board cannot go ahead with its contracts with its teachers 
for the ensuing year. The supreme court of this state 
has held in a case reported in 79 Neb. at page 101 thereof, 
and entitled State ex rel Collins v. Gardeners: 

“There is no restriction in the school law upon the power of school 
district officers to issue warrants in payment of teachers’ wages and 
current expenses payable out of the general fund, and warrants issued 
for a liability of this nature incurred during previous years may be 
paid out of funds derived. from taxes levied and collected during the 
current year. 


“The general fund of a school district is a continuing fund upon 
which warrants may be issued, and if not paid for want of funds they 
may be registered under the provisions of the warrant act and paid in 
the order of their registration, upon the accumulation of money in the 
fund upon which they are drawn.” 

Of course, it would be much better if a levy was made 
sufficient to pay the expenses as they are incurred, 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
June 16, 1923. Assistant Attorney General. 


SCHOOL ELECTIONS—RIGHT TO VOTE. 


One who has been transferred to another district for school purposes 
has a legal right to vote in the district to which he is transferred 
upon all questions except the question of issuing bonds provided he 
possesses the requisite qualifications otherwise of residence, age 


and citizenship. 
Hon. H. B. Shellenberger, 
Lincoln, Nebraska. 
Dear Sir: 
You request an opinion upon the following state of 
facts: a party residing in your district was transferred 
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from the district of his residence to an adjoining district 
for school purposes under the provisions of Section 6524, 
Jompiled Statutes of Nebraska for 1922. The district to 
which he was transferred has voted an eight mill levy after 
the transfer to establish a fund with which to erect a 
high school building. At the election to vote the tax 
he was not permitted to vote. He finds now that the 
eight mill tax has been entered against his real estate. 
The question is whether or not his property is liable for 
this tax. 

In answer to your question, I will say that Section 
6524 provides among other things: 

“When such transfer shall have been made, the children continue 
to have school privileges in the adjoining district until their parents 
or guardians shall ,in writing, notify the county superintendent of their 
desire to be again transferred to the district of their residence 
or shall remove from said real estate: in either event, the 
county superintendent shall notify the county clerk of such . re-trans- 
fer, and the taxes of the parent or guardian and the real estate shall 
again be placed in the district of their residence PROVIDED, further, 
the parents or guardians of the pupils so transferred shall have the 
right to vote in the district to which such pupils are transferred on 
all school matters except that of issuing bonds.” 

It seems from the above quotation that according to 
the strict reading of the law, the property of this party is 
chargeable with the building fund tax and it also appears 
that he should have been permitted to vote at the meeting 
at which the tax was voted. In the absence of any court 
decision or of a ruling by the State Superintendent to the 
contrary, it is the opinion of this department that the tax 
against his property is valid. It will be observed that 
under the law as above quoted, the transfer having been 
made, his children will continue to enjoy school privileges 
in the district to which he was transferred so long as he 

_resides therein unless he is retransferred at his own 
request. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO W. AYRES, 
January 25, 1925. Assistant Attorney Generat. 
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SCHOOL FUNDS—DEPOSIT. 


There is no limit placed by law upon the amount of school money that 
may be deposited in a bank. 

Hon. John M. Matzen, 

State Superintendent, 

Lincoln, Nebraska. 

Dear Sir: 

You submit for the consideration of this department a 
letter received by you from County Superintendent Voss, 
of Dakota City, in which he says: 

“T have a case of a bank’s wishing to receive some bond funds on 
deposit under this new Jaw in connection with a school board’s order to 
the county treasurer to invest its bond fund in time certificates of de- 
posit. It is found, however, that the bank has all of the county’s funds 
that it may have under the bank guarantee law. The question is: May 
it accept funds for deposit under Section 377 under the circumstances?” 

Permit me to say that in my opinion the funds of a 
school district are not county funds in any sense of the 
word and the law which forbids the deposit of county funds 
in excess of a certain percentage of a bank’s capital is 
not applicable in the case of a deposit of funds belonging 
to a school district. This being true, as I view it, the 
bank may accept funds for deposit belonging to a. schoo! 
district and issue time certificates of deposit therefor, 
but such funds will not be deposited under Section 377, 
Compiled Statutes, 1922 edition. That section provides 
for the investment of school district funds in redeeming its 
own boids or in’ the purchase of registered bonds of the 
county in which the district is situated or bonds of the 
State of Nebraska or bonds of the United States. <A cer- 
tificate of deposit in a bank does not belong to either of 
the classes of investments above enumerated. 

Very truly yours, 
0. S. SPILLMAN, 
Attorney General, 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 4, 1928. 
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SCHOOL HOUSES—INSURANCE. 


A school district board may insure the school houses in an assessment 
company if it sees fit to do so. 


Mr. Frank Mills, 

Secretary, 

Dwelling House Mutual Ins. Co., 
Lincoln, Nebraska. 

Dear Sir: 


In your letter of the 19th instant you inquire: 

“First: Can the Board of Directors of any school district insure 
the school house or school property in an assessment company and 
guarantee future assessments? 

“Sccond: Can-the Board of Directors of any school district insure 
the district property in a mutual company where they collect all the 
premium in advance with no future liability? What I mean by future 
liability is to collect the limit of liability of the policy holder at the 
time that the policy is written for the period of time that the policy 
is to cover.” 
and say that the Dwelling House Mutual Insurance Com- 
pany has been carrying insurance on the school house at 
Falls City for some years on the assessment plan. 


I will endeavor to answer the above questions in the 
order in which they are set out: 


First: I doubt the power of the board of directors of 
any school district to bind the district by any agreement 
to pay future assessment to an insurance company, and 
especially to bind the district to pay assessments, which 
may be made after the expiration of the terms of the 
school officers, who are in office at the time the insurance 
is written. 

Second: I know of no legal obstacle to the insurance 
of district: school property in a mutual company, where all 
the premium is collected in advance, and there is no future 
liability upon the part of the district to pay any later 
assessments. 

What is said herein is to be construed merely as an 
expression of the personal views of the writer upon the 
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questions, which you ask, and not as an official opinion 
of the department, for the department only renders official 
opinions to state officers and to county attorneys in certain 


classes of cases. 
Very truly yours, 


O. S. SPILLMAN, 


Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 21, 1924. 


SCHOOL HOUSES—CHANGE OF SITE, 


1. In the ordinary rural district, the school site can only be changed 
at an annual school meeting. 


2. In a school district containing more than one hundred and fifty 
children of school age, the school house site may be changed by a 
two-thirds vote of those present, either at the annual meeting or 
special meeting held for that purpose. 

8. A rural school district may have more than one school house, if it 


desires to do so, and has the money to build and equip them. 


Mark J. Ryan, Esq., 
County Attorney, 
Pender, Nebraska. 
Dear Sir: 
You inquire: 
“1, Can a school house site be changed at any meeting other than 


an annual meeting? 


“2. What authority in law is there for having more than one 
school house in a rural school district ?” 


I will answer the above questions in the order in 
which they are asked. 


1. I am of the opinion that in the ordinary rural 
school district of the school house site can only be changed 
at an annual school meeting but that in a district contain- 
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ing more than one hundred and fifty children of school 
age the site may be changed at a special meeting. 


Ty load 


Section 6275, Compiled Statutes of Nebraska, 1922, 
reads as follows: 


“The qualified voters in the school district, when lawfully assembled, 
shall heve power to adjourn from time to time, as may be neces- 
sary, to designate : site for a school house by a vote of two-thirds 
of those present, and to change the same by a similar vote at 
eny annual meeting: PROVIDED, in any school district where the 
school house is located three-fourths of one mile or more from the 
center of such district, such school house site may be changed to a 
point nearer the center of the district by a majority vote of those 
present at any such school meeting; AND PROVIDED, FURTHER, in 
any school district containing more than one hundred and fifty children 
between the ages of five and twenty-one years and having a district 
board of six trustees, the school house site therein may be changed 
and the purchasing of a new site directed, either or both, at any 
annual or special meeting, by a two-thirds vote of those present at 
any such meeting.” 


2. I am of the opinion that a rural school district 
may have more than one school house if it desires to do so, 
and has the money to build and equip them. I know of 
no provision of statute which attempts to limit the number 
of school houses a rural school district may have, and it 
is not a very uncommon thing for such a district to have 
more than one school house. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
June 21, 1924. 


SCHOOL LANDS—APPRAISEMENT AND SALE. 


The appraisement of school lards for sale purposes is made by the 
Commissienor of Public Lands and Buildings or under his direction. 
Such lands can not now be sold except for some public purpose 
unless a part cf the tract sold is under irrigation. Whenever 
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school land may lawfully be sold to private parties it may be 
sold by a sale contract made in conformity with the provisions of 
Section 5186 Compiled Statutes of 1922, 


Hon. Dan Swanson, 
Commissioner of Public Lands and Buildings, 
Lincoln, Nebraska, 


Dera Sir: 


Referring to the provisions of Section 5191, Compiled 
Statutes of Nebraska, 1922 edition, as amended by Chapter 
61, Session Laws of 1923, which among other things pro- 
vides that upon the written application of a leasee of 
school lands which are under or partially under irrigation, 
to purchase the same, sale of such lands may be made in 
the manner prescribed in such section as amended. 


You ask for an opinion from this department upon 
the following questions: 
“7. Who makes the appraisement for sale purposes? 
“2. Must a part of each tract sold be under irrigation? 


“3. Can land when so sold, be sold under sale contract and upon 
a payment of ore-tenth the purchase price in cach and deferred pay- 
ments of the balance as provided in Section 5186, Compiled Statutes?” 


I will answer the above questions in the order in 
which they are set forth. 


(a) The statute provides that such lands shall be 
appraised under the direction of the Commissioner of 
Public Lands and Buildings. In my opinion he may either 
appraise them himself or delegate that duty to some party 
or parties selected by him for the purpose. 

(b) In my opinion, a part at least, of each forty 
acres sold must ‘be under irrigation. The law upon that 
subject is as follows: 

“Tf a fractional portion of 2, forty acre tract, o: less, than a forty 
acre unit of a tract totaling a multiple of forty acres, is devoted to 
irrigation, the balance of the forty acre unit shall be sold with it.” 

(c) I am of the opinion that such land may be sold 
by sale contracts. 
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What are now Sections 5186 and 5191 of the Compiled 
Statutes of Nebraska, 1922 edition, were originally passed 
in 1899 as a part of the same act and are to be con- 
strued together so far as possible. Giving them suc 
a construction, it seems to me that the provisions of Sec- 
tion 5186 relative to the issue of sale contracts apply to 
sales made to private parties of irrigated lands under the 
provisions of Section 5191 and amended by Chapter 61, 
Session Laws of 1923. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 26, 1923. 


SCHOOL LANDS—CONDEMNATION. 
Land may be condemned for extension of sehool grounds ‘as provided 
by law. 
Miss Mabel J. Marsh, 
County Superintendent, 
Blair, Nebraska. 
Dear Madam >: 


Your letter of June 10th contains three inquiries: 

“1. Can the board condemn land for the purpose of extending 
the sehool grounds? 

Under the provisions of Section 6486 to 6492, inclusive. 
Compiled Statutes of Nebraska, 1922, we would say that 
land could be condemned for this purpose. 

“2. Can thei school board condemn lard fur the purpose of extend- 
ing the school yard if the school ground is within twenty rods of 
the farm residence?” 


Section 6493, Compiled Statutes of Nebraska, 1922 


ed al 


states that in the country that ground may not be taken 
within twenty rods of a residence, so that the board 
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could not condemn land within the limitation of the 
twenty rods. 
“3. Under the above conditions do you think it possible for the 


school district to obtain another acre of land for their school yard?” 


We would say that no ground between the boundary 
of the school ground and the residence could be con- 
demned. In all probability there would be no reasonable 
grounds for objection if the grounds extend in the oppo- 
site direction away from the residence inasmuch as that 
does not place the grounds closer to the residence than 
they now exist. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 13, 1924. 


SCHOOL LANDS—PUBLIC HIGHWAYS. 


School lands may be sold for pubiic highways under the provisions of 
Section 5191, Compiled Statutes of 1922. 


Hon. Dan Swanson, 
Commissioner of Public Lands and Bulidings, 
Lincoln, Nebraska. 

Attention: Mr. Emery. 
Dear Sir: 

In compliance with your oral request for an opinion 
from this department as to whether you are justified in 
complying with the provisions of Section 5191, Compiled 
Statutes of 1922, as amended in 1923, relative to the sale 
of school lands for public highways, permit me to say that 
said Section 5191 as amended provides among other things: 

“After the county board of any county has established: a public 
road on or over or across any educational lands, the county may pur- 
chase the land so taken for a public road. The purchase of such 
land by said school district, county, church or cemetery association or 
corporation having control of a cemetery or church, may be made by 
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appyling to the chairman of the county board of the county in which 
the land is located to have .he same appraised for the purpose of sale. 
The county commissioners, or a majority of them or if the county is 
under township organization, three of the supervisors to be designated 
by the board, or a majority of such designated supervisors, shail make 
said appraisement end report the same to the board of educational 
lands and funds, and if the board approve such appraisal, deed may 
be issued to the purchaser upon payment of the appraised value therecf 
to the treasurer of ithe county in which said iard is located.” 

and I am of the opinion that so far at least as the public 
highways are concerned, publie officers are justified in 
following literally the provisions of statute above quoted. 

In making this statement I am not unmindful that 
Section 7, of Article VIII, of the Constitution of Nebraska, 
as amended in 1920 provides: 

“No lands now owned or hereafter acquired by the state for 
educational purposes shall be sold except at pullic auction under such 
conditions as the Legislature shall provide.” 

The object and purpose of the aforesaid provision is, 
of course, to insure that such lands will be sold for the 
best price obtainable and the permanent school. fund of 
the state protected and conserved, 

I do not think that the electors of the state who 
adopted the Constitution intended by the above quoted 
provision to bar the public from obtaining title to so much 
of the school lands as might be necessary for road purposes 
or to make the obtaining of such title unnecessarily onerous, 
burdensome or expensive, and it is hardly conceivable 
that a narrow strip of land such as is used for public 
highways would bring. more than its appraised value 
plus the cost of its advertisement and sale at public auc- 
tion, so that in no event will the school fund be depleted by 
making a deed to so much school land as may be needed 
for road purposes in conformity with the above quoted 
provisions of statute. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
July 2, 1923. Assistant Attorney General, 
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SCHOOL LAND LEASES—RENEWAL. 


All persons holding lease contracts on school lands have the right to 
apply for and reecive new leases without competitive bids. 


Hon. Dan Swanson, 
Commissioner of Public Lands and Buildings, 
Lincoln, Nebraska. 


Dear Sir: 


You ask for an opinion from this department as to 
the proper construction to be given to the following provi- 
sion contained in House Roll No. 1, Forty-second Session, 
Nebraska Legislature, viz: 

“All subsequent lessees shall have the right at the expiration of 


their contracts to apply for and receive a new lease without a com- 
petitive bid.” 


In my opinion the amendment gives those persons, 
who hold lease contracts executed subsequent to July 9, 
1897, a right at the expiration of their leases to apply 
for and receive new leases without being subject to com- - 
petitive bidding. In that respect it gives such leaseholders 
the same rights that holders of leases executed prior to 
July 9, 1897, had. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
May 18, 1923. 
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SCHOOL OFFICERS—DEFACTO. 
The acts of a de facto school officer are valid. 


tion. John Speedie 

Deputy State Superintendent, 
State House, 

Lincoln, Nebraska. 

Dear Sir: 

You state that in a certain city in this state a woman, 
who is not a taxpayer, is a member of the school board, 
and call my attention to the following provision of law 
governing school districts of that class, viz: 

“The board of education contemplated by this article shall con- 


sist of six members, who shall be elected upon a general ticket from 
among the legal voters, who are taxpayers.” 


(Sec. 6584, Compiled Statutes of 1922.) 


You say: 

“The question that arises is, how the fact that this woman mem- 
ber of the school board who although she has children of school age re- 
siding in the district is not a taxpayer as the law provides, will affect 
the issuance of bonds for the erection of a school building. It will be 
necessary for the school board to act on all petitions and other instruc- 
ments connected with the issuance of the bonds. Will the fact that 
this woman is not a taxpayer affect the legality of the bonds?” 


In answer to your question I will say that the fact 
that one member of the board is not a taxpayer as the 
law requires will not affect in any way the validity 
of school bonds issued by the district for the reason that 
so long as she is allowed to act as such she is a defacto 
member of the school board and her acts are as valid and 
binding as the act of a de jure member. 

“The acts of a defacto officer so far as they affect the public 
or third persons are valid.” (Haskell v. Dutton, 65 Neb. 274.) 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
January 25, 1923. Assistant Attorney General. 
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SCHOOL PROPERTY—PAROCHIAL SCHOOL. 


Public school officers have no legal right to refuse to maintain a 
public school in their district and to permit the use of the public 
school building and other school property by a parochial school. 


Hon. John M. Matzen, 
Superintendent of Public Instruction, 
Lincoln, Nebraska. 


Dear Sir: 


You refer to this department a letter from Mr. R. P. 
Kepler in which he states that in Cheyenne county, Ne- 
braska, a part of the public school funds has been ex- 
pended for a parochial school which has been held in 
the district school house; also that the public school books 
and other supplies are used in conducting the parochial 
school while no public school is maintained in the district. 
You ask if anything can be done to prohibit such action. 

In answer to the question which you propound I will 
say that, in my opinion, the school district officers may be 
enjoined from permitting the use of the school building 
and other school property by the parochial school, irrespec- 
tive of the question of any personal liability they may 
incur by reason of a wrongful diversion of the public 
funds. 

Very truly yours, 
0. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
October 15, 1923. 


SHERIFFS—COLLECTION OF CLAIMS. 


A sheriff may collect claims placed in his hands for collection provided 
the collection is made without suit and no threats are made of 
a criminal prosecution if the claim is not paid. In such a case 
the collection fee if any belongs to the sheriff and not to the 
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county. The sheriff is not required to collect claims without the 
commencement of suit. 


Mr. Peter Clarence, 
Hartington, Nebraska. 


Dear Sir: 
You inquire: 


* * = “GF a sheriff has a right to make collections for firms or 
individuals on checks refused by banks on account of ‘insufficient’ or 
‘no funds. Ili he has that right and charges a collection fee should 
the fee be turned into the county or does it belong to the sheriff. If 

a check or account is given him for collection, must he attempt to make 
Uiedlion or may he cia se to handle vs rae is of that nature coming ~ 
io him in that way.’ 


I will endeavor to answer the above questions in the 
order in which they are asked. 


1. Yes, if they are placed in his hands without suit 
being brought or complaint filed, and if he makes no 
threats of a criminal prosecution if payment is not made. 


2. If he makes collection under the circumstances 


outlined above, and is paid a collection fee, the fee belongs 
io him, and not to the county. 


3. He is not required by law to attempt to collect 
checks or accounts, which someone may wish him to collect 
without the commencement of a suit. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 4, 1924. 
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SHERIFFS COMMISSION. 


Sheriff is entitled to commission on money actually collected and dis- 
bursed. 


Mr. T. F. Nolan, 
County Attorney, 
Bassett, Nebraska. 


Dear Sir: 


You state in your letter of January 8th that your 
sheriff made a:sale of land under a mortgage foreclosure, 
but that before confirmation of the sale, the judgment 
debtor redeemed by giving to the sheriff a certified check 
for the amount due. We presume that the sheriff collected 
the money upon this check and disbursed it. 


While our supreme court does not seem to have passed 
directly upon a case involving all the facts of the case 
vou have mentioned, yet in the cases of Kent v. Shickle 
Tron Company, 42 Neb. 274, and O’Shay v. Cavanaugh, 
65 Neb. 639, our court has indicated that if a sheriff has 
collected the money and disbursed it he is entitled to his 
commission. 


It is therefore our opinion that this certified check 
if paid to the sheriff upon actual sale of the property and 
the money having been colleced upon it and paid to the 
plaintiffs, the sheriff. would be entitled to his commission, 
as provided by law. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 


Assistant Attorney eneral. 
January 12, 1924. 
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SHERIF FS—FEES. 


A sheriff should report and turn over to the county all fees by him 
earned as sheriff by virtue of any law of the state except jailer's 
fees, mileage and the amounts allowed him for the boarding of 
prisoners. 


Mr. Frank H. Mizera, 
Y a 
C ounty Attorney, 
David City, Nebraska. 
Dear Sir: 
In your letter of the 28th ultimo you inquire: 

“Will you please give your opinion in writing on the following: 

“(a) Where the county pays the sheriff’s fees for such services 
as summoning grand jury, petit jury, special jury, and calling jury for 
trial of cause, does the sheriff have to report these fees and return 
same to the county? 

“(b) Does he have to report and pay to the county the following 
fees: 

“1. Committing prisoner to prison and guarding prisoners, and 
the fee of $1.50 allowed to him as jailer. 


“2. For attending judge or court in criminal cases. 


“2. Commissions allowed him by statute for sale of property on 
execution. Foreign fees. 


“(ce) Is the sheriff allowed regular mileage for taking prisoners 
to the penitentiary, or does he get only actual expenses, and is he re- 
quired to return to the county the $3.00 per diem allowed him for con- 
veying prisoners to the penitentiary under 7001 Compiled Statutes 
1922. These fees were formerly paid by the state but now are paid 
by the county.” 

I will answer the above question in the order in 
which they are asked. 


1. Yes, the sheriff should report and return to the 
county any fees received by him, except mileage, for sum- 
moning juries and calling juries for the trial of causes. 

2. I am of the opinion the sheriff should report and. 
turn over to the county all fees earned by him as sheriff 
by virtue of any law of this state except jailer’s fees, 
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mileage, and the amounts allowéd him for the boarding of 
prisoners. Fees he may receive for services by him rendered, 
which he is not required by law to render may be retained 
by him in my opinion. 


3. Iam of the opinion a sheriff does not receive mile- 
age but only his necessary traveling expenses and $3.00 
per diem for conveying prisoners to the penitentiary. The 
$3.00 per diem should be reported and turned over to the 
county in my opinion. In the case of Mitchel. v. Clay 
County it was held: 

“The salary allowed a county clerk for services as clerk of the 
county board must be accounted for as fees of his office.” 

(69 Neb. 796.) 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 4, 1924. 


SHERIFFS—FUGITIVES FROM JUSTICE. 


When a person charged with a crime within this state escapes to 
some adjoining state the sheriff of the county wherein the com- 
plaint was filed is not required to go beyond his jurisdiction, 
which is the boundary line of the state, to return any fugitive. 


Honorable A. I. Zink, 
County Judge, 
McCook, Nebraska. 


Dear Sir: 


We have your favor of the 12th instant wherein you 
submit three interrogatories concerning magistrates. - In 
reply to your first question, it is our opinion that a defen- 
dant, who is entitled to a trial by jury in the county court, 
cannot be required to advance a jury fee. It is the duty 
of the State to furnish defendant a fair and impartial trial. 
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In, regard to your second inquiry, it is necessary, where 
a defendant has been convicted and appeals to the district 
court, that he furnish an appeal bond, which if he is con- 
victed in the district court will require him to pay all 
judgments and costs assessed against him. 


In regard to your third inquiry, if a person charged 
with a crime within this State escapes to some adjoming 
State, the sheriff of the county wherein the complaint was 
filed, is not required to go beyond his jurisdiction, which is 
the boundary line of the State, to return any fugitive. The 
statutes make it the duty of the county to pay costs for 
returning a prisoner for trial and it is not the duty of the 
sheriff to pay Such costs made in returning a fugitive. 


In the case of Bell v. State, 104 Neb. 203, our supreme 
ccurt held that where a person is charged under the pro- 
hibitory law with a crime punishable by three months in 
jail and One Hundred ($100) Dollars fine, that such de- 
fendant is not entitled to a trial by jury and the magistrate 
may refuse to give such person a trial by jury. 

Of course, understand that where a defendant is 
charged with a gross misdemeanor or a felony the extent 
of your jurisdiction if you find probable cause that the 
defendant is guilty, is to hold such defendant to the 
district court and yveur jurisdiction is merely that of 
examining magistrate, and such person is not entitled 
to a trial by jury at such preliminary hearing. 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 


August 18, 1924. 
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SHERIF F—MILEAGE. 
Sheriff is entitled to mileage when a warrant. has been issued for 
arrest of a person or search of premises. 
Mr. S. E. Torgeson, 
County Attorney, ; 
Kimball, Nebraska. 
Dear Sir: 

You state that against your "advice a federal prohibi- 
tion agent made an affidavit before a county judge and 
search warrants were issued and delivered to the sheriff 
for investigation of certain premises for intoxicating liquor. 
You state that no violation of the liquor law was found 
in the premises. You inquire whether or uot the sheriff is. 
entitled to mileage fees for his services in connection with 
the search warrants. 


We know of no section of the statate which deprives 
a sheriff of his mileage fees for his services in this con- 
nection. 

Section 3273, Compiled Statutes of Nebraska, 1922, 
authorizes the issuance of search warrants where the off- 
davit is filed with the county judge and where the county 
judge believes there is probable cause for the complaint. 

Section 2381, Compiled Statutes of Nebraska, 1922, 
provides that the sheriff shall be entitled to mileage fees. 
Even though the result of the search warrant was such 
that it might appear that the issuance of the same was not 
necessary, yet in view of the fact that the county judge 
found there was probable cause for the issuance, and it 
seems that he has that discretion, it would seem that the 
sheriff could recover his fees. 

We return herewith the search warrant which you 
sent us. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attoney General. 
October 20, 1924. 
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SHERIFFS—VACANCY. 


It is the duty of the County Board to fill any vacancy which may 
occur in the office of sheriff. 


Mr. C. F. Harris, 
Union, Nebraska. 


Dear Sir: 


In your letter of the 21st ultimo you say that the 
sheriff of your county was indicted for malfeasance in 
office; that he was removed from office by the Governor 
until his case could be tried; that he was tried and found 
guilty; and that the trial court as a part of the sentence 
and judgment rendered against him removed him from 
office. 


You inquire whether a vancancy exists at this time in 
the office of sheriff which the county board may fill by 
appointment. In answer to your question I will say that 
if a vacancy does exist it is the duty of the county board 
to fill the vacancy by appointment. Whether a vacancy 
does exist is not clear from the above statement of facts. 


Section 9722, Compiled Statutes of Nebraska, 1922 
edition, provides, among other things: 

“Any * * * sheriff * * * who shall wilfully or corruptly be 
guilty of malfeasance * * * shall be fined in a sum not exceeding: 


$200.00, and the court shall have the power to add to the judgment 
that any officer so convicted shall be removed from office.” * * * 


But section 10180, Compiled Statutes of Nebraska, 
1922 edition, provides: 

“The district court shall suspend the execution of sentence and 
judgment against any person or persons convicted and sentenced in 
said court for a misdemeanor upon the filing of an affidavit of any 
such person or his attorney within three days from said sentence and 
judgment, and during the term of court, setting forth that such per- 
son intends to prosecute error from the conviction and judgment to 
the supreme court and that said application is made in good faith 
and is not made for delay. Upon the filing of said affidavit the said 
court shall fix the amount of a recognizance, which in all cases shall 
be reasonable, and such person or persons shall during the term of 
court enter into the same with good and sufficient sureties to be ap- 
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proved by the court, conditioned that said proceedings in error shall 
be prosecuted without delay and in case said judgment shail be affirmed 
he or they will abide, do and perform the judgment and sentence of 
the court.” z 

Construing the above quoted provisions of statute to- 
gether, I am of the opinion that if the sheriff filed the 
affidavit and entered into a recognizance in conformity 
with the provisions of statute last above quoted, and if 
the district court suspended the execution of the sentence 
and judgment rendered against him including the order 
for ‘his removal from office in conformity with the pro- 
visions of Section 10180, then and in that event there is 
no yacancy at the present time, assuming the facts stated 
in your letter to be true, in the office of sheriff, but if the 
defendant has not filed the affidavit or entered into the 
recognizance provided for by said section of statute, and 
if the district court has not suspended the execution of 
sentence and judgment rendered against him, then and in 
kat event there is a vacancy in the office of the sheriff 
which should be filled by the county board, the appointee 
to hold the office of sheriff until his successor is elected 
at the ensuing general election in November. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 

March 4, 1924. Assistant Attorney General. 


SHERIFFS AND JAILERS—COMPENSATION. 


The duties of a sheriff as sheriff and his duties as jailer are distinct. 
He is entitled to his salary as sheriff and in addition thereto his 
compensation as jailer. 


Mr. Hugo J. Buckendahl, 
County Clerk, 

Pierce, Nebraska. 

Dear Sir: | 


Your letter of May 15th has been duly received wherein 
you request our opinion as to whether or not the fee 
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allowed a county sheriff as jailer’s fee is a fee which 
goes te the sheriff or should ‘be refunded to the county. 


Secion 3008, Compiled Statutes of Nebraska, 1922, 
provides: 

“The jailer or keeper of the jail shall, unless the sheriff elect to 
act as jailer in person, be a deputy appointed by the sheriff, and such 
jailer shall take the necessary oath before entering upon the duties 
of his office:” ete. 


The case of Dunkel v. Hall County, 89 Neb. 585, 131 
N. W. 973, holds: That if the sheriff acts as jailer he 
receives the fee for services as jailer, and if the deputy 
acts, the deputy received the fee. 


McFadden v. Cedar County, 95 Neb. 318, 145 N. W. 
639, holds that when the deputy acts as jailer, the sheriff 
is not entitled to fees as jailer. 


The latest opinion upon this subject is the case of 
Scott v. Scottsbluff County, 106 Neb. 355, wherein it is 
held that under the statute a duly appointed and qualified 
deputy sheriff who has been selected by his principal to 
perform the duties of jailer is entitled to $1.50 per day for 
his services “where there are prisoners confined in the 
county jail.” The same case holds that where there is a 
contract between him and the board of county commission- 
ers by which he agrees to perform the duties of jailer for 
a different compensation than that fixed by law that such 
agreement is against public policy and is void. 

Section 2381, Compiled Statutes of Nebraska, 1922, 
sets forth the fee schedule for the services of the sheriff. 
This section provides that where there are prisoners con- 
fined in the county jail, $1.50 shall: be allowed the sheriff 
as jailer. This same section requires the sheriff to make a 
report to the county board showing the different items of 
fees, except mileage. collected or earned, and then provides 
that he shall pay all fees earned to the county treasurer. 
This would indicate that if the sheriff elects to perform the 
duties of jailer that he must account to the county board 
for the fees. It seems, however, that he may delegate the 
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duty of jailer to the deputy and the decisions heretofore 
cited, particularly Scott v. Scottsbluff County, holds that a 
claim may be filed against the county with the county 
board for the deputy for his services as jailer, and the 
cases hold that the fees are directly payable to the deputy 
sheriff and not to the sheriff. This would be an indica- 
tion that the deputy sheriff would be entitled to recover 
inasmuch as the $1.50 per day is the fixed compensation, 
which cannot be changed by contract even though his 
compensation as deputy sheriff may be fixed by contract 
with the county board. 

If the sheriff acts as jailer a different situation would 
seem to arise on account of the fact that the statute by 
Section 2382 fixes the salary of the sheriff at a sum 
certain, dependent upon the population of the county. By 
the decision of State v. Miller, 98 Neb. 179, 152 N. W. 326, 
it is held that the sheriff is required to report all fees 
which are not exempted from his report. This excludes 
mileage alone. The case of Dunkel v. Hall County, 89 Neb. 
585, holds that there is a distinction between the duties of 
the office of sheriff and those of the position of jailer, 
and gives the sheriff the election to act as jailer in per- 
son, or that the deputy may act. This same act holds 
that if the sheriff performs the duties of the jailer, in 
addition to his duties as sheriff, he is entitled, not to extra 
compensation for the performance of his duties as sheriff, 
but to the compensation provided for the performance of 
the other duties as jailer. 

On account of the foregoing we aré therefore of the 
opinion that the duties of the sheriff as sheriff, and his 
duties as jailer are distinct, and that he is entitled to 
his salary as sheriff, and in addition thereto his compen- 
sation as jailer based upon $1.50 per day “when there are 
prisoners confined in the county jail.” 


. Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
May 16, 1924. 
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SHERIFFS AND JAILERS—JUDGMENTS 
ON CONVICTION. 


Where a person has been sentenced to imprisonment in the county 
jail upon conviction for a crime, the sheriff or jailer has no 
authority to keep such prisoner elsewhere or to allow or extend 
liberties to any such prisoner, but it is the duty of such officer to 
keep such prisoner confined in the county jail except on special 
orders of a court of competent jurisdiction. ; 


Hon. A. F. Streitz, 
County Judge, 
North Platte, Nebraska. 
Dear Sir: 
We have your favor of the 13th instant inquiring: 
“1, If a sheriff or jailer of a county has authority to extend 
to such prisoner special privileges and to permit them to be at liberty 
during the term of such imprisonment, or to be kept at a place other 
than in the county jail during the period the prisoner was serving 
such sentence. 
“2. Whether or not a sheriff has the right, without a warrant, 
io search a person, and remove from such person firearms or other 
weapons, and to confiscate such property.” 


In reply to your first inquiry you are informed that 
Section 10169, Compiled Statutes of Nebraska, 1922, 
provides : 

“When any court or magistrate shall sentence any convict to im- 
prisonment in the jail of the county as a punishment for the offense 
committed, the judgment and sentence shall require that the convict 
be imprisoned in the cell of the jail of the county, or that he be kept 
at hard labor in the jail; and when the imprisonment is to be without 
labor, the sentence may require the convict to be fed on bread and 
water only, the whole or any part cf the term of imprisonment.” 

Chap. 13, Art. VI. Sec. 986, et seq., provides that the 
court may sentence prisoners to the county workhouse 
for labor, but this is done in pursuance to such a sentence. 


Section 10163, Compiled Statutes of Nebraska, 1922, 
provides: 
“Wherever a fine shall be the whole or part of a sentence, the 


court may order that the person sentenced shall remain confined in 
the county jail until the amount of such fine and costs are paid.” 
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Section 4980, Compiled Statutes of Nebraska, 1922, 
provides : 

“Tt is the duty of the sheriff to serve or otherwise execute, 
according to law, and return, writs or other legal process issued by 
lawful authority, and to him directed cr committcd, and to perform 
such other duties as may be required of him by law.” 

Section 4982, Compiled Statutes of Nebraska, 1922, 
provides : 

“He shall have charge and custody of the jail, and the prisoners 
of the same, and is required to receive those lawfully committed, an 
to keep them himself, or by his deputy jailer, until discharged by 
law.” 

In the case of State v. Brown, 8 Okla. Crim. 40, 126 
Pac. 245, Ann. Cas. 1914 C, 394, in discussing the subject 
of a sheriff extending privileges to a prisoner, the court 
said: 

“The evidence shows. that the defendant Jeffries has been granted 
a great many privileges by the sheriff of Nowata county, not authorized 
by law or by order of respondent. We-take advantage of this occasion 
to say to the sheriffs of Oklahoma that the law has provided county 
jail as the places of confinement for prisoners committed to their cus- 
tody, and that they have no right to keep them anywhere else, or allow 
them to be at liberty, except on special order of a court of competent 
jurisdiction. Any sheriff who does net obey the law in this respect 
should be removed from office, and should also be visited several penal- 
ties. The man who is not willing to obey the law should not hold the 
office of sheriff, or any other public office. He has no right to have 
pets or favorites, or extend any liberties or privileges to one prisoner 
which the law does not extend to all prisoners; and we suggest to the 
various trial judges and county attorneys of Oklahoma that they 
admonish their several sheriffs as to this matter, and, if they find 
any carelessness of this sort, that they shall take such action as will 
secure respect for an obedience to law, for in this manner oniy can 
the interests of society be protected.” 

It is therefore our opinion that where a person has 
been sentenced to imprisonement in the county jail upon 
conviction of a crime, that the sheriff has no authority 
to keep such prisoner elsewhere, or to allow or extend 
liberties to any such prisoner, but that it is the duty of 
such officer to keep such prisoner confined in the county 
jail, except on special order of the court of competent juris- 


diction. 
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In reply to your second inquiry, we direct your atten- 
tion to Section 9829, Compiled Statutes of Nebraska, 1922, 
which provides that it is unlawful for a person to carry 
concealed upon his person a revolver or other dangerous 
weapon, and provides a penalty. 


Section 4989, Compiled Statutes of Nebraska, 1922, 
provides : 

“Tt shall be the duty of the sheriff by himself or deputy to pre- 
serve the peace in his county and to ferret out crime, to apprehend 
and arrest all criminals, and insofar as it is within his: power, to se- 
cure evidence of all crimes committed in the county and. present the 
same to the county attorney and the grand jury. To file informations 
against the persons whom he knows, or has reason to believe, have 
violated the laws of the state, and to perform all other duties pertain- 
ing to the office of sheriff or enjoined upon him by law. 


It is therefore our opinion that where a sheriff appre- 
hends a person for violation of the statutes pertaining to 
the carrying of concealed weapons, or violating any other 
criminal statutes, that the sheriff should present such 
information to the county attorney of that county for 
such action as the county attorney deems proper in the 
premises, 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
December 16, 1924. 
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SOLDIER’S RELIEF. 


The words “The funds shall be expexded in furnishing medical or sur- 
gical aid, care or relief’ in Section 2 of Chapter 40, Laws of 
1921 are not broad enough to provide for fees for a regular at- 
torney to represent applicants for hospitalization and compensa- 
tion under the World War Veterans Act of 1924. 


Mr. Anan Raymond, 
Commander, Omaha Post No. 7, 
American Legion, 

Department of Nebraska, 


Dear Mr. Raymond: 
You inquire if the words: 


“The funds shall be expended in furnishing * * * medical or sur- 
gical aid, care or relief.” 


in Section 2, of Chapter 40, Laws of Nebraska for 1921, 
is sufficiently broad to cover fees for a regular attorney 
to look after the interest of disabled soldiers, who are 
applicants before the rating board for hospitalization and 
compensation under the World War Veterans Act of 1924. 
said fees to be paid for a regular service officer out of 
the State Aid Fund created under Chapter 40, Laws 
of 1921. 


In reply permit me to suggest that while we feel the 
wording is sufficiently broad to provide pay for medical 
services for medical examinations, as a preliminary requi- 
site to determine whether those applying for aid under 
Chapter 40 are entitled to receive medical or surgical aid, 
yet in our opinion in the absence of a court decision to 
the contrary, we do no feel said section is broad enough 
to warrant the payment of the services of a regular attorney 
to represent such applicants. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
November 24, 1924. 
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STATE COMMITTEE—APPORTIONMENT OF 
DELEGATES. 


The state committee of a political party has inherent power to desig- 
nate quota of delegates from each county in the absence of ex- 
press provisions of law. Sections 2100 and 2101 of House Roll 
247, Laws of 1923 should be construed together and give authority 
for election of delegates to county conventions. 


The law being silent on the election of the succeeding county central 
committee the county convention by implication is justified in 
selecting same, and may select a man and woman from each pre- 
cinct if desired. 


Dr. T. W. Bass, 

Seeretary, 

Republican State Committee, 
Lindell Hotel, 

Lincoln, Nebraska. 


Dear Sir: 


You inquire if the state committee of a political party 
has power under the present law to fix representation of 
the counties in the state convention, and inquire if it 
would be proper for the county central committee to 
request the several precincts to hold caucuses to select 
iheir succeeding membership of the county central commit- 
tee in*the absence of any law on this subject. 


In answer to your first inquiry would suggest that 
House Roll 247, Chapter 70, of the Laws of Nebraska of 
1923, provides among other things, as follows: 

“The state committee shall fix the representation, in the state 
convention for the various counties of the state, on the basis of the 
vote cast for the party’s candidate for President of the United States, 
at the last preceding presidential election and shall make appropriate 
announcement of such action at least thirty days before the time of 
holding the county conventions.” 

The original Section 2163 of the Compiled Statutes of 
Nebraska for 1922, and which provided that representation 
in the state convention should be on the basis of one dele- ~ 
gate for each one hundred and fifty votes or major fraction 
thereof cast for the party’s candidate for governor was 
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amended by House Roll 247, which does no provide for 2 
ratio, but does provide the basis shall be on the vote cast 
for the party’s last candidate for president. 


Section 2162, Compiled Statutes of Nebraska for 
1922, which provided for representation in the state con- 
vention on the basis of one delegate for each two hundred 
and fifty votes or major fraction thereof cast for the 
party’s candidate for governor was suspended and defeated 
in the referendum. 


There appearing to be no express provision for the 
basis of representation other than that contained in House 
Roll 247, as above quoted, it is my opinion that the state 
committee of each political party is justified in fixing, and 
has the inherent power to determine the quota of delegates 
each county shall have in the state convention, provided 
that when the state committee determines whether the ratio 
shall be two hundred and fifty or one hundred and fifty 
votes or fraction thereof, or other number for each dele- 
gate to said convention, they shall base the ratio upon the 
votes cast for the party’s candidate for president at the 
last preceding election. 

Answering your second inquiry, I would suggest that 
although Section 2164 of the “Compiled Statutes of 
Nebraska for 1922 was defeated in the referendum, and 
Section 2165 was repealed by House Roll 482, Chapter 78, 
Laws of 1923, still House Roll 247 on page 207 of Laws of 
1923, provides as follows: 

“Section 2100. TIME AND PLACE OF PRIMARY.—There shall 
be a primary election held at the regular polling place in each precinct 
on the second Tuesday in August, 1926, and every two years thereaf- 
ter, except as otherwise provided in the two next following sections, 
for the nomination of all the candidates except those exempted from 


the provisions of this article to be voted for at the November election; 
also, delegates to the county convention.” 


“Section 2101. SAME, PRESIDENTIAL YEAR:—In the year 
1924 and every four years thereafter the primary shall be held on the 
second Tuesday in April, at which time a preference vote for President 
and Vico President of the United States as provided for in this article 
shall be hed.” 
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These sections being in the same act, and referring 
to the same subject matter, should ‘be construed together. 
and also in connection with the last paragraph of House 
Roll 247, providing for a county convention, and when so 
construed, in my opinion, authority is given for the elec- 
tion of delegates to the county convention at the coming 
primary. Provision being made for the county convention, 
and the election of delegates thereto, and the law being 
apparently silent on the election of the succeeding county 
central committee, it is my opinion that by implication the 
county convention would be justified in selecting said 
committee, and in doing so may select a man and a woman 
from each precinct, if they so desire, and the state com- 
mittee or the county committee may recommend that 
the various precincts hold caucuses, and in its caucuses 
each precinct may select is members of the committee, and 
request the county convention to ratify said selection. Since 
the law makes no provision for such caucuses, but «does 
provide for the convention, I would advise such ratifica- 
tion on the part of the convention, and in my opinion if 
said members of the commitee are selected by the pre- 
cinct caucus, and such selection is ratified by the conven- 
tion, or if the precinct fails to caucus and said members 
are selected by said convention, in either event, and 
although this question is no entirely free from doubt, it is 
iy opinion that said county central committee is justified 
in functioning as such unless and until a court of compe- 
tent jurisdiction holds otherwise. 


Very truly yours, 
O. S. SPILLMAN, 


Attorney General. 
February 7, 1924. 


652 REPORT OF THE ATTORNEY GENERAL 


STATE COURTS. 
Hon. C. C. Dill, 
United States Senator, 
Washington, D. C. 
Dear Sir: 

Your letter of December. 27th contains several ques: 
tions, which we will endeavor to answer in the order they 
are asked. 

“1. How are the judges of your inferior state courts chosen and 
for how long?” 

In this State we have inferior courts ,as follows: 
District Court, County Court, Justice of Peace Court, 
Municipal Court and Police Court. 


Judges of the District Court are elected for a term 
of four years by the electors of the respective districts. 


Judges of the County Court are elected by the electors 
of the county for a term of four years. The term was fixed 
at two years by the Constitution of 1875, but by the 
Constitution of 1920 has been changed to four years. 


Justices of the Peace are elected for a term of two 
years by the electors of the respective districts. 


Municipal courts have been established in metropolitan 
cities and cities of the first class having an excess of 
40,000 population. Municipal Judges are elected at the 
general election for a term of four years, and of course 
their jurisdiction is limited to the municipality. 

Police Court Magistrates are elected for a term of 
two years. 

“2. How are the judges of your state supreme ecurt (or court of 
highest resort) chosen, and for how long a term?” 

The Supreme Court constitutes our highest tribunal. 
The number of judges has been increased by the Constitu- 
tion of 1920 to seven judges, one of which is the Chief 
Justice. The Chief Justice is elected by electors of the 
State at large. The other judges are elected by the respec- 
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tive districts. The State is divided into six districts, con- 
forming as nearly as possible to the Congressional Dis- 
triets. The judges are all elected for a term of six years. 

Our Constitution also provides that the Supreme Court 
may call in District Judges to assist in the work of the 
Supreme Court, and to sit as members of the court when 
sso called, 

“3. If either are elected, when was elective methed established?” 

Judges of all our courts are elected. The elective 
method has been in vogue ever since the State was organ- 
ized. Of course prior to the organization of the State, laws 
pertaining to territories applied. 

“4, Were judges once elected and now appointed, or vice versa, 
and when did the change take place?” 

The only powers of appointment in this State are 
appointments to fill vacancies. 

We are trusting that the foregoing sufficiently and 
satisfactorily answers your questions. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 

December 31, 1923. Assistant Attorney General. 


STATE REFORMATORY—ELIGIBILITY. 

1. Courts do not have. statutory authority to sentence any one more 
than thirty years of age to the state reformatory. 

2 The Board of Control may transfer one more than 30 years of age 
who is serving his first term, for a felony from the penitentiary 
to the state reformatory. 

State Board of Control, 


Lincoln, Nebraska. 
yentlemen : 

You submit to this department a letter written by A. 
W. Miller, superintendent, in which he asks the following 
questions : 
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“1. If a District Judge sends a man to this Institution who is 


over the age of 30, shall we receive him? 


“9. Tf a District Judge sentences a man to this Institution who 
has previously served out a sentence here, shall we receive such 
oifender ?” 


We will answer the above questions in the order in 
which they are asked. 


(a) The court has no statutory authority to sentence 
any one more than thirty years of age to the state reforma- 
tory instead of the penitentiary. The board, however, 
may transfer from the penitentiary to the reformatory a 
prisoner over thirty years of age who is serving his first 
term for a felony. This being true I see no objection to 
the board permitting such prisoners to be received at the 
reformatory if it is willing to do so and there is room for 
them there and they have not previously been convicted of 
a felony. The board may at any time order such prisoners 
transferred to the penitentiary if they appear to be incor- 
rigible. (Section 7025, Compiled Statutes of Nebraska, 
1922 edition.) That a prisoner over thirty years of age 
who is serving his first sentence for a felony is not 
absolutely barred from the state reformatory is shown by 
the provisions of Section 7026, Compiled Statutes which 
permits the transfer of such a prisoner, regardless of his 
age from the penitentiary to the reformatory. 

(b) <A district judge has no statutory authority to 
sentence one to the state reformatory who has previously 
served a sentence there for a felony. Perhaps the better 
way to handle such a case will be for the board to permit 
the prisoner to be received at the reformatory and then 
transfer him to the penitentiary as incorrigible. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W.. AYRES, 
Assistant Attorney General. 
July 13,1923. 
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STATE SEAL—USE AS ADVERTISING MATTER 
The state seal of Nebraska may not lawfully be used as a business ad- 
vertisement or trademark. 
C. A. Kiger Company, 
Kansas City, Missouri. 
Gentlemen: 

In answer to your letter of inquiry of the 20th instant 
relative to the use of a picture of the state seal of Nebraska 
as advertising matter, I will say that Section 4906, 
Compiled Statutes of Nebraska, 1922 edition, pro- 
vides: 

“Any use of such ceal om banner as a business advertisement or 
trade mark, either in their entirety or in a composite, is hereby for- 
bidden.” 

And Section 4908 of the same edition of the statutes of 
Nebraska provides that any violation of the above quoted 
provision of the state shall be punished by a fine of one 
hundred ($100.00) dollars. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General, 
June 21, 1923. 


STATE SUPERINTENDENT—NORMAL SCHOOLS. 
The state superintendent does not have the authority to review the 
grades and checkings of such normal school students, before the 
state board of education for normal schools may issue certificates 
or diplomas to them. 
Mr. U.S. Conn, 
President, 
State Normal School, 
Wayne, Nebraska. 
Dear Sir: 
In a letter dated December 11, 1923, and addressed to 
this department, you ask the following questions: 
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1. “Does the State Superintendent have the authority under the 
statutes to review the grades and checkings of the state normal 
school students before the state board of education for normal schools 
may issue certificates or diplomas? 


2. “Does the State Superintendent have any authority whatever 
over the state normal schools other than as a member of the state 
board of education for normal schools?” 


I will answer the above questions in the order in which 
they are asked. 


1. No. Section 6702, Compiled Statutes, 1922 edition, 
provides among other things: 


“Any student of good moral character having completed the 
elementary course of the state normal schocls of this state shall be 
granted an elementary state certificate by the board of education of 
the state normal schools, which shall be good for a term of not less 
than one year and not to exceed three years from date of issuance, | 
at the discretion of the county superintendent of the county in which 
the holder of such certificate shall! teach. Any student completing 
the two year collegiate course ‘of study in a satisfactory manner shall 
be granted by the board of education of the state normal schools 
a diploma which shall be recognized as a first grade state certifi- 
eate, which shall entitle the holder to teach in any of the schools of 
the state without further examination for the space of three years. 
Any student completing the four year collegiate course in a satisfac- 
tery manner shall be granted by the board of education of state nor- 
mal schools a Bachelor of Arts degree and a first grade state certifi- 
eate which shall entitle the holder to teach in any of the schools of 
the state without further examination for the space of three years, 
and such student shall be known as a graduate of the Nebraska state 
teachers college at * * * (insert here the name of city in which the 
normal school granting the degree is situated). * * * 


2A NO: 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
December 20, 1923. 
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STATUTES—CONFLICTING. 


Where one statute deals with a subject in general and comprehensive 
terms, and another deals with a part of the same subject in a 
more minute and definine way if it is impossible to harmonize 
them, the special statute prevails over the more general. 


Mr. W. C. Traub, 

County Attorney, 
Norfolk, Nebraska. 

Dear Sir; 

In answer to the question propounded in your letter 
of the sixth instant permit me to say that, while in the 
absence of a Supreme Court decision the matter is not 
altogether free from doubt, yet I am of the opinion that 
the provisions of Section 6052, Compiled Statutes, 1922, 
govern in the matter of compensation to be paid for the 
publication of the delinquent tax list rather than the 
provisions of Section 2407, Compiled Statutes, 1922. The 
general rule is: 

“Where there is one statute dealing with a subject in general and 
comprehensive terms and another dealing with a part of the same 
subject in a more minute and definite way, the two should be read to- 
gether and harmonized, if possible, with a view to giving effect to 
a consistent legislative policy, but to the extent of any necessary re- 


pugnancy between them, the special will prevail over the general 
statute,” (86 Cyc. 1151.) 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General, 
October 8, 1923. 
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SUNDAY LAWS—BASEBALL. 


The statute does not provide for a county referendum upon the question 
of permitting base ball to be played within the county or outside 
the corporate limits of any city or village therein. 


Hon. Theo. Osterman, 
frincoln, Nebraska. 
Dear Sir: 

You inquire whether there is any provision of the 
statute for a county referendum upon the question of per- 
mitting baseball to be played on Sunday within the county, 
but outside the corporate limits of any city or village 
therein. 

In answer to your question, I will say that I find no 
provision of the statute authorizing a referendum in such 
a case. The decision of the county board in the matter 
seems to be final. (See Section 9795, C. S. of Nebr., 1922 
edition. ) 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General, 


January 25, 1925. 


SUNDAY LAWS—EXEMPTIONS. 


It is unlawful for any person of the age of fourteen years or upwards 
to perform labor on Sunday, unless such person observes the Sat- 
urday as the Sabbath, or as an emigrant or traveler. 


Mr. Lew D. Holston, 
Trenton, Nebraska. 
My Dear Mr. Holston: 

We have your favor of the 10th instant and note what 
you say in regard to the enforcement of the Sabhath laws 
in your county, 
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Section 9795, Compiled Statutes Nebraska, 1922, in 
part provides: 

“And if any person of the age of fourteen years or upward, shall 
be found upon the first day of the week, commonly called Sunday, at 
common labor (work of necessity and charity only excepted) he or she 
shall be fined in a sum not exceeding five dollars nor less than one dol- 
lar: Provided, * * * nothing herein contained fn relation to common 
labor on said day of the week, commonly called Sunday( shall be 
construed to extend to those who conscientiously do observe the 
seventh day of the week as the Sabbath, nor prevent families emigrat- 
ing from traveling” * * * 


You will note that there are two exceptions to the law 
against performing common labor; one is to those who ob- 
serve Sunday as the Sabbath, and the other is to emigrat- 
ing persons traveling, and your complaint in regard te 
discrimination evidently is without a foundation, inasmuch 
as the statute has been followed according to the state- 
yaents made in your letter. 


Of course you understand we are not interpreting the 
meaning of the words “work of necessity.’ Not being 
informed as to your local situation, we are not attempting 
to say whether or not it is necessary for a filling station 
to remain open to serve the public in your community, 


Very truly yours, 
O. 8. SPILLMAN, 
Attorney General, 


By LEE BASYE, 
Assistant Attorney General. 
August 13, 1924. 
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SUNDAY LAWS—ORDINANCES. 
Valid Sunday observance ordinances may be passed by municipalities. 
Mr. Irvin McMurray, 
Beiden, Nebraska. 
Dear Sir: ‘ 

Your letter of August 12th contains a number of 
inquiries. 

Section 9795, Compiled Statutes of Nebraska, 1922, 
sets forth those things which are breaking the Sabbath. 
This includes Sunday rioting, quarreling, public dancing, 
hunting or shooting, common labor (except work of neces- 
sity and charity), playing of baseball in competitive games, 
except where authorized in cities and villages by a vote of 
the majority of the electors of such city or village, voting 
at a special or general election for that purpose, or where 
authorized by the county board. 

We do not know of any section of the law concerning 
the subject of operating a swimming pool. This matter we 
believe would be governed by the ordinances of the city 
where the same is operated. The ordinances. would also 
govern the right to sell merchandise or drinks on Sunday. 

You ask whether in case of accident or damage 
whether each stockholder would be liable for the whole 
damage. If the persons operating the swimming pool 
are operating as a partnership and are not incorporated, 
each person interested would be personally liable for any 
injuries incurred to any person as a result of negligence, 
The same line of reasoning applies to the. operation of a 
soda fountain in the sale of drinks and ice cream. Of 
course we are not advised as to what your ordinances are 
on this subject, but you should consult your village ordi- 
nances. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
August 13, 1924. Assistant Attorney General, 
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TAXATION—ASSESSMENT LIVE STOCK. 


Livestock not connected with a farm and in charge of an agistor, 
caretaker or non-resident owner on the first day of April, is 
assessed where so kept.” 


Mr. W. H. Hart, 
Rock County Assessor, 
Bassett, Nebraska. 
Dear Sir: 

The answer to your letter of inquiry of the 26th 
instant is given, I think, by Section 5917, Compiled Stat- 
utes of Nebraska, 1922 edition, which reads in part as 
follows : 


“Live stock in charge of an agistor, caretaker or non-resident 
owners, on the first day of April of the year for which the property 
is required to be listed, and not connected with the farm, shall be 
assessed where so kept.” 


This would indicate, if I understand the facts aright, 
that the cattle were properly assessed in Brown county. 
I will state, however, that where there is a dispute between 
counties as to where property should be assessed, a tribunal 
to determine the question is provided by Section 5928, 
Compiled Statutes, 1922, which reads as follows: 


“In all questions that may arise under this chapter as to the 
proper place to list personal property, or when the same cannot be 
listed as stated in this chapter, if between several places in the same 
county, the place for listing and assessing shall be determined and fixed 
by the county board; and when between different counties, by the 
state board of equalization and assessment, and when fixed in either 
case, shall be as binding as if fixed in this chapter.” 


Very truly yours, 
0. 'S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 31, 1923. 
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TAXATION—BANKS. 


In determining the value of bank stock the assessor has the right to 
take into account among other things the surplus and undivided 
profits of the bank and the market value of its capital stock. 


ifr. R. P. Kepler, 
County Attorney, 
Sidney, Nebraska. 
Dear Sir: 

You say: 

“One of the banks capitalized at $25,000.00 is the owner of real 
estate of the assessed valuation of $26,000.00, and under the provision 
of Section 5887 of the Compiled Statutes of 1922, seeks to have the 
assessed valuation of their real estate deducted from the assessed val- 
uation of their capital stock, for the purpose of taxation. Your opinion 
is solicited as to whether or not this can be done.” 

Your question is answered I think by the provisions of 
Section 5887, Compiled Statutes, which reads in part, 
as follows: 

“Whenever any such bank, association or company shall have ac- 
quired real estate or other tangible property which is assessed separ- 
ately, the assessed value of such real estate or tangible property shall 
be deducted from the valuation of the capital stock of the association 
or company.” 

I do not think that under the provisions of said 
Section 5887 chattel mortgages belonging to a bank can 
be taxed to the bank. They may represent money deposited 
in the bank, and not the bank’s own money. The shares of 
stock in banks are assessed in another way. 

You will note, however, that in determining the value 
of bank stock, the assessor has a right among other things 
- to take into account the surplus and undivided profits and 
its market value. ‘ 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 5, 1924. 
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TAXATION—BANK FURNITURE. 


Bank furniture is tangible property and if it belongs to a state bank, it 
is taxed at the same rate as other tangible property. Furniture 
belonging to a national bank cannot be taxed at all by the State. 


Geo. W.. Wertz, Hsq., 
County Attorney, 
Schuyler, Nebraska. 
Dear Sir: 

In answer to your letter of inquiry of the 2nd instant 
relative to the taxation of bank stock, I will say it is the 
opinion of this department: 


1. That bank furniture is tangible property. 


2. That bank furniture of a national bank although 
tangible property is not taxable under any state law. 


3. That the furniture of a state bank is taxable to 
ihe bank under state law as tangible property. 


4, That in determining the value of the capital stock 
of any bank, either state or national, for taxation purposes 
in this state, the value of the real estate and other tangibie 
property of the bank which is assessed separately is de- 
ducted from the total value of the capital stock of the 
bank and the residue only is assessed as capital stock. 


I suppose no one will seriously contend that furniture, 
whether belonging to a bank, or to someone else, is not 
tangible property. But it does not follow that because 
bank furniture belonging to a national bank is tangible 
property it can be taxed by virtue of the state law. 


The Supreme Court of the United States has held: 


“A state is wholly without power to levy any tax, either direct or 
indirect, upon national banks, their property, assets or franchises, 
except when permitted so to do by the legislation of congress.” 


Section 5219 of the Revised Statutes is the measure 
of the power of states to tax national banks, their property 
or their franchises; that power being confined to a taxation 
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of the shares of stock in the names of the shareholders, 
and to an assessment of the real estate of the bank. 


Owensboro Nat. Bank v. Owensboro, 173 U. 8. 
Rep. 664. 


It follows that inasmuch as bank furniture belonging 
to a national bank is not real estate it cannot be taxed 
to the bank. There is no inhibition, however, upon taxing 
to a state bank any such property belonging to it. In fact 
both the state constitution and the statute law require that 
such property be taxed according to valuation just as 
other tangible property is taxed. The constitutional pro- 
vision is: 

“Taxes shall be ievied by valuation uniformly and proportionately 


upon all tangible property and franchises.’ (Section 1 of Article VIL 
of Constitution of Nebraska.) 


The opinion in the case of State Bank of Omuha v. 
Endres, 192 N. W. 322, is not in conflict with the views 
herein expressed for in that case the question under 
consideration was the taxation of intangible property, viz: 
the capital stock of banks and the court held that to per- 
mit the capital stock of state banks to be assessed upon 
a different basis as to valuation than the capital stock 
of national banks would be inimical to that part of the 
state constitution, which provides: 

“Taxes uniform as to class may be levied upon all other property.” 
(Section 1 of Article VIII of Constitution of Nebraska.) 


The word “other” in the constitutional provision last 
above quoted refers evidently to taxes upon property 
that is not tangible, that is to say, to taxes upon intangible 
property. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 6, 1923. 
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TAXATION—BANK STOCK. 


The assessed value of real estate owned in fee simple by a bank and of 
its tangible personal property, should be deducted from the gross 
value of its capital in determining the value of its capital stock for 
the purpose of assessment as capital stock. 


Mr. Frederick S. Berry, 
County Attorney, 
Wayne, Nebraska. 


Dear Sir: 


In answer to your inquiry of the 18th instant in re- 
assessment of banks I will say that, in my opinion the 
assessed value of real estate or other tangible property 
of a bank which is assessed separately, should be deducted 
from the total valuation of the capital stock of the bank 
in order to arrive at the just valuation to place upon 
the capital stock as intangible property. The law provides: 

“Whenever any such bank, association or company shall have ac- 
quired real estate or other tangible property which is assessed separ- 
ately, the assessed value of such real estate or tangible property shall 


be deducted from the valuation of the capital stock of the association 
or company.” (Comp. St. 1922, sec. 5887.) 


The above quotation is followed by a provision that 
mortgages, trust deeds and other liens or interest in 
real estate less than a fee title and held as security for 
loans shall not be deducted. from the capital, surplus or 
undivided profits. If it be a fact that after deducting 
the assessed value of real estate and other intangible 
propery from the total value of the capital stock of a 
bank there is nothing left to assess as intangible property, 
the assessor should make no assessment of intangible 
property. 


In answer to your second question I will say that, 
as I ‘view the law, the assessor need not. be concerned 
particularly with the deduction of expense from the surplus 
fund or any other fund. That is a question in which he is 
only incidentally interested. The real question at issue is 
what is the actual value of the capital stock of the bank. 
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In determining that question he may of course take into 
account the expense account of the bank, but only as one 
of the elements that enter into the cash value of the 
stock. The actual value of the capital stock may be 
greater or less, as the case may be, than the amount of 
its capital and surplus and undivided profits as shown 
by its books. The law recognizes this fact for it says 
that the treasurer “shall take into consideration the market 
value of such stock, if any, and the surplus and undivided 
profits,’ but in any event and in all cases the funda- 
mental question to determine is what is the actual value 
of the stock. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 19, 1923. 


TAXATION—CHATTEL MORTGAGE. 
Priority between taxes and a prior chattel mortgage. 


Mr. John B. Heintz, 
County Treasurer, 
Harrisburg, Nebraska. 


Dear Sir: 


You inquire whether or not a chattel mortgage which 
ante-dates or is prior in time of execution and record 
to taxes has priority over taxes as a lien on chattel prop- 
erty. 


The lien for taxes has been held to be inferior to that. 
of a chattel mortgage lien ante-dating the time the tax 
lien attaches. Chamberlain Banking House v. Woolsey, 
60 Neb. 516, 83 N. W. 729; see also 2 Neb. Unof. 516, 79 
Neb. 730, and 70 Neb. 194. 
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This does not mean that the chattel property covered 
by the chattel mortgage shall be entirely exempt from 
the lien of taxes because we believe that if there was 
any surplus after paying the chattel mortgage it would 
be applicable to the paying of the taxes. 


Whether or not a chattel mortgage is a prior lien de- 
pends upon the facts in each particular case. Taxes become 
au lien from and after delivery of the tax list to the county 
treasurer. Farmers Loan & Trust Company v. Meminger, 
48 Neb. 17; see also 43 Neb. 172, 60 Neb. 516, 3 Neb. Unof. 
237. 

Taxes are superior to the liens created upon the prop- 
erty by chattel mortgages executed after the tax list was 
delivered to the county treasurer. Reynolds v. Fisher, 43 
Neb. 172, 48 Neb. 17, supra. : 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
June 27, 1924. 


TAXATION—CONSTITUTIONAL LIMITATION. 


The constitutional limitation on taxation cannot be changed by unau- 
thorized legislative enactment. 


W. A. Ellis, 
Assistant Commissioner, 

Omaha Chamber of Commerce, 

Omaha, Nebraska. 

Dear Sir: 

The writer recently answered the above inquiry and 
held that the provision of the Constitution, placing a 
_ limitation upon taxation, could not be set aside by any 

of the provisions of Chapter 128, Session Laws of Nebraska, 
1923. We held that before the constitutional limit for taxa- 
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tion purposes could be exceeded a vote of the people would 
be required. 


The other features of the law are such that we believe 
the courts would be very likely to sustain the constitu- 
tionality of the law so long as the constitutional limits of 
taxation were not violated. 


The law is made to apply to all counties of a class. 
Jnasmuch as the counties of the state may by one process 
of reasoning be all in the same class, it may be contended 
that the law is class legislation, as it pertains to counties 
having more than a certain population. However, laws 
of a similar nature in this respect have been upheld as 
constitutional. 


This matter is one not beyond question, and before 
any large’ sum of money is expended we believe that it 
would be wise to secure an interpretation of the court 
upon this question. We make the latter suggestion on 
account of several features of the law. 

In Section I it provides that the abutting lands 
shall be specially assessed to the extent of the special 
benefits thereto to defray a portion of the cost and 
expense not borne by the county at large or that by 
Federal or State Aid, or donations. 


It is possible that the question would be raised that 
taxation under such districts would net be uniform inas- 
much as the law fixes a certain percent to be borne by 
the county irrespective of the benefits actually accruing to 
the county. There are several of these questions involved, 
and in the event it is attempted to operate under the law 
where the constitutional limit weuld not be exceeded, we 
have reached the conclusion that the courts would properly 
disregard any of the objections referred to, and hold the 
law constitutional! In any event the matter is one so 
questionable, that if any one desires to test the constitu- 
tionality of the law they should proceed in the courts. 


Under the circumstances the Attorney General would 
not conclude that the law is unconstitutional in its pro- 
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visions, except that it might be inoperative if the constitu- 
tional taxation limit would have to be exceeded in certain 
cases. 

Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
December 18, 1923. 


TAXATION—CORPORATION. 


The mere fact that property may belong to a charitable or fraternal 
corporation does not exempt it from taxation. Use of the proper- 
ty is the test. 


Mr. James B. Pettyjohn, 

W. B. Wortham Company, Bankers, 
Littie Rock, Arkansas. 

Dear Sir: 

Our statute pertaining to taxation provides only for 
the following exemptions: 

1. The property of the state and its governmental 
subdivisions. 

2. Property owned and used exclusively for agricul- 
‘tural and horticultural societies, and property owned and 
used exclusively for educational, religious, charitable or 
cemetery purposes, when such property is not owned or 
used for financial gain or profit to either the owner or user. 

3. Household goods of the value of two hundred 
($200) dollars to each family. 

Relating to fraternal organizations, our Supreme Court 
has held that the use of the property is the test, and not 
the matter of ownership. 59 Neb. 571, 39 Neb. 432. 

Property, abandoned for religious purposes, then be- 
comes liable for taxation from the time of abandonment. 
(74 Neb. 861.) 
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The mere fact that the property may belong to a 
fraternal organization is not of itself sufficient to exclude 
the property from taxation. It is the use to which the 
property is put that settles the question. This statute, 
being one relating to taxation, is strictly construed, and 
ihe facts which render te property exempt must be 
affirmatively establised. (101 Neb. 274.) 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
December 16, 1924. 


TAXATION—COUNTY LEVY, 


It is fhe county board and not the county board of equalization that 
makes the tax levy for the county. 


Hon. W. W. Slabaugh, 
«/o County Attorney, 
Omaha, Nebraska. 
Dear Sir: 

In answer to your letter of inquiry of the 13th instant 
relative to the opinion of this department, as to whether, 
the county board or the board of equalization makes the 
levy of taxes, permit me to say that in our opinion it is 
the county board, although the statutory provisions are as 
you suggest somewhat ambiguous. 


Section 5979, Compiled Statutes of Nebraska, 1922 
edition, says: 

“The county board shall levy the necessary taxes for the current 
year.” 

Section 5971 provides: 


“The county board, the county assessor and the county clerk shall 
constitute the county board of equalization.” 
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Section 5814 provides: 


“The term ‘county board’ includes both county commissioners and 
* supervisors, as the case may be.” 


Construing these various provisions of the statute 
together, it seems to me it is reasonably plain that it is 
the county board and not the county board of equalization 
that makes the levy. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
July 23, 1928. 


TAXATION—COUNTY TREASURERS AS 
FISCAL AGENT. 

Where a city of the first class establishes paving districts, enacts 2 
special ordinance and levies a special assessment, and where the 
delinquent payments are certified to the county treasurer in the 
manner provided by law, such funds so provided for by special 
assessment belong to the city, and the special taxes so collected 
shall be remitted by the county treasurer to the city treasurer 
upon a demand therefor. 


Mrs. Cora M. Lewis, 

County Treasurer, 

Alliance, Nebraska. 

Dear Madam: : 
We have recently received inquiry from Messrs. Haz- 

lett, Jack and Laughlin, attorneys at law, Beatrice, Nebr., 

setting forth a statement concerning the issuance of 2 

special tax by the city of Alliance to cover costs and 

bonds issued in paving district Nos. 2, 3, 4, 5, 6, and 7, 

stating that the delinquent payments upon the special tax 

issued have been certified to the county treasurer of Box 

Butte county for collection, as provided by law, and 

inquire if the city treasurer is entitled to receive from 
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time to time on demand the moneys collected by the 
county treasurer upon a special assessment levied by the 
city to retire bonds of the city for the purpose of paving. 


In reply we direct your attention to the following sec- 
tions of the Compiled Statutes of Nebraska for 1922: 


Section 4086 provides: 
“The mayor and council shall have power and may by ordinance 
cause to be issued bonds of the city to be called ‘District Paving Bonds 
of District No. -.--’ payable in not exceeding ten years from date.” 


Section 4106 provides: 


“In every case of the levy of special taxes, the same shall be a lien 
on the property on which levied from date of levy, and shall be due and 
payable to the city treasurer thirty days after such levy when not 
otherwise provided: and, at the time of the next certification for gen- 
eral revenue purposes to the county clerk if not previously paid, the 
special taxes, except paving and curbing, shall be certified to the coun- 
ty clerk and by him be placed upon the tax list and be collected as 
other real estate taxes are collected, and be paid over to the city 
treasurer, and paving and curbing taxes may be so certified and 
collected by the county treasurer at the option of said city.” 


Section 4142 provides that the mayor and council shall 
have power to levy and collect taxes for general purposes, 
that they shall have the power to levy and collect special 
tixes, and provides: 

“At the time provided for by law, the council shall cause to be 
certified to the county clerk the percentage or mills on the dollar of 
taxes levied for all purposes * * * including all special assessments 
and taxes assessed as hereinbefore provided, and said clerk shall place 
the same on the proper tax list to be collected in the manner provided 
by law for the collection of state and county taxes in the county where 
such city is situated.” 


Section 6039 provides: 

“The county treasurer shall report and pay over the amount of 
tax and special assessments due to towns, districts, cities, villages, 
corporations and persons, collected by him, when demanded by the 
proper authorities or persons.” 


Section 6040 provides: . 


“Any county treasurer failing to make reports and payments here- 
inbefore required, for five days after demand made as aforesaid, the 
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auditor or such other authorities or persons may bring suit upon 
his bond.” 


Section. 6042 provides: 

“The bond of every county treasurer shall be held to be security 
for the payment by ‘such treasurer to the state treasurer and the 
several cities, towns, villages and the proper authorities and persons, 
respectively, of all taxes and special assessments which may be col- 
lected or received by him on their behalf, by virtue of. any law in force 
at the time of giving such bond, or that may be passed or take effect 
thereafter.” 


Section 4152 provides that the treasurer shall receive 
all moneys belonging to the city. 


Sections 4143 and 4157 inclusive provide for the levy 
and coliection of special taxes and custody of the city 
funds, general and special. 


Section 4158 provides: 


“All taxes levied for the purpose of raising money to pay the in- 
terest or to create a sinking fund for the payment of the principal of 
any funded or bonded debt of the city shall be payable in money only, 
and except as otherwise expressly provided, no money so obtained 
shall be used for any other purpose than the payment of the interest 
or debt for the payment of which it shall have been raised: PRO- 
VIDED, such sinking fund may, under the direction of the mayor and 
council, be invested in any of the unmatured bonds issued by the city,. 
provided they can be procured by the treasurer at such rate or premium 
as shall be prescribed by ordinance; and PROVIDED, further, any due 
or overdue bond or coupon shall be a sufficient warrant or order for 
the payment of the same by the treasurer out of any fund especially 
created for that purpose without any further order or allowance by 
the mayor or council.” 


We understand that the County Treasurer refused to 
pay over to the city treasurer of Alliance the moneys col- 
lected by her upon the delinquent taxes due upon such 
special assessment, and takes the position that she is 
liable upon her bond by reason of Sections 282, 295 and 
296. The former provides that the county treasurer shall . 
be the county fiscal agent, and all bonds and coupons 
issued by any county, township, precinct, city, village, 
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school district or other political subdivision of a county 
shall be made payable at the office of the county treasurer. 


Section 295 provides: | 
“The tax and funds so collected shall be deemed pledged and ap- 
propriated to the payment of the interest and principal of the registered 
bonds herein provided for, until fully satisfied, and the county treasurer 
shall be liable on his official bond for the faithful disbursement of all 
moneys so collected or received by him.” 


Section 292 was enacted at the session of the Legisla- 
ture held in 1875, and has not since been amended. The 
title of the Act reads: “AN ACT to authorize the registra- 
tion, collection and redemption of county bonds.” Inasmuch 
as the title of the Act does not apply to the collection of 
city bonds, the Act cannot be broader than the title, and 
therefore does not apply to the collection of city bonds. 


Section 283 in part provides: 

“All officers, designated by law, for the purpose, shall remit to 
the state treasurer, or county treasurer, at least ten days before matur- 
ity of any bonds or coupons heretofore or hereafter made payable at 
the office of the state treasurer, or the office of any county treasurer, 
sufficient moneys out of the tax collected for the purpose, for the re- 
demption of such bonds and coupons and all expenses for exchange and 
postage shall be a proper charge against the state, county, city, town- 
ship, precinct, village, school district or other political subdivision for 
which such moneys are remitted, and shall be allowed the treasurer 
in his settlement.” 


In the recent case of Alexander v. Bailey, 108 Nebr. 
717, 189 N. W. 365, it was held that where a_ statute 
authorized a city to pave streets, and assess the cost 
thereof upon property in the paving district in proportion 
to the benefits derived, and provides that the city may 
issue bonds, which shall be payable out of the funds real- 
ized from such assessment, that such obligation is the 
obligation of the city. 


It is therefore the opinion of this department that 
where a city of the first class establishes paving districts, 
enacts a special ordinance and levies a special assessment, 
and where the delinquent payments are certified to the 
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county treasurer in the manner provided by law, that the 
funds provided for by such special assessment belonged 
to the city, and the delinquent taxes collected by the county 
treasurer shall be remitted by him: upon demand by the 
proper officials to the city treasurer. 


It is further the opinion of this department that Sec- 
tion 292 applies only to the registration, collection and 
redemption of county bonds, and that the county treasurer 
is not liable upon his official bond for funds collected 
through special assessment and remitted by such county 
treasurer to the city treasurer. 


Where a city of the first class issues its warrants for 
the payment of paving tax, the same should be paid by the 
city treasurer. Where bonds have been issued in pursu- 
ance of the special tax levied, such funds should not be 
diverted from the purpose for which they were levied. 


Respectfully submitted, 


O. 8. SPILLMAN, 
Attorney General. 
By LEE BASYE, 


Assistant Attorney General. 
February 28, 1924. 


TAXATION—DISTRESS WARRANTS. 


Where a distress warrant is issued by a county treasurer, the sheriff 
or officer receiving the same must endeavor to collect the personal 
tax shown by such distress warrant, and if he finds property be- 
longing to the person against whom such warrant is issued, he 
should levy against the same. 


Mr. Fred J. Schroeder, 
County Attorney, 
Curtis, Nebraska. 
Dear Sir: 
In reply to your favor of the 30th ultimo, inquiring 
if there is any procedure that the sheriff can take which 


676 ' REPORT OF THE ATTORNEY GENERAL 


will protect him without making a levy upon a distress 
warrant issued for the collection of personal taxes where 
the person against whom the distress warrant was issued 
has no poperty other than household goods or farm imple- 
nents, we desire to call your attention to 26 R. C. L. 
383, Sec. 340, wherein the author says: 

“The process of distress for the collection of taxes is a summary 
remedy provided by statute which was in use in this country before the 
Revolution, and has always been held to constitute due process of law. 
it should be remembered that distress is not the enforcement of a lien. 
The property seized must be the property of the person taxed when 
it was seized, and it need not be the property in respect to which the 
tax was assessed. * * * It has been held that nothing can be taken 
under a distress but tangible property capable of seizure and sale, 
and that intangible property, such as shares of stock in corporations, 
or a judgment against a third party, cannot lawfully be taken on dis- 
tress. Distress is limited to personal property.” 


Section 9038, Compiled Statutes, 1922, provides: 
“Nothing in this article shall be considered as exempting any real 
or personal property from levy and sale for taxes.” 


Section 6011, Compiled Statutes, 1922, provides: 

“All distress warrants issued by the treasurer for the collection of 
taxes shall be served by the sheriff of the county in the same manner 
as process issued by the district court and he shall make returns of 
the same to the treasurer of the county within sixty days from the date 
of issue, with an endorsement thereon showing that the taxes therein 
described have been collected or that, upon diligent search, no proper- 
ty could be found whereof to collect the same. For making a false re- 
turn the officer shall be liable for double the amount of taxes, with 
interest and costs, to be recovered in the name of the county.” 


Section 6010, Compiled Statutes, 1922, among other 
things, provides: 

“Distress warrants shall be issued against all persons having de- 
linquent personal tax for each year, and each such warrant shall in- 
clude all delinquent personal taxes of the person against whom issued, 
unless such person shall, on or before February 1st, file with the 
treasurer an affidavit that he is unable, by reason of poverty, to pay 
any such tax, in which case distress warrants shall not issue until 
ordered by the county board.” 


In view of the above quoted authorities and sections of 
the statute, it is our opinion that when a distress warrant 
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is issued by the county treasurer, as provided by law, 
the sheriff or officer receiving the same must endeavor 
to collect the personal tax as shown by the distress warrant 
and if he finds property belonging to the person against 
whom the distress warrant is issued he should levy upon 
the same. - The law provides that if a person is unable to 
pay his personal taxes he may file an affidavit setting 
forth his financial condition and the county commissioners 
may then direct the treasurer to withhold the issuance of a 
distress warrant until further notice by the said board. 
We do not feel that this provision of law in any way 
interferes with the sheriff in making his levy where the 
person has failed to make such affidavit as provided by 
law. 


Where the property belonging to the tax debtor is not 
ssubject to a tax lien as provided by law and is encumbered 
by mortgage, the sheriff could then levy only upon the 
equity in the property belonging to the tax debtor, and if 
he finds no equity in the property he would then be justi- 
fied in making a return that upon diligent search no prop- 
erty could be found whereof to collect the same. 


Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 


Assistant Attorney General. 
May 4, 1923. 
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TAXATION—DISTRIBUTION. 


One-half of the county road tax collected in a city of the first class 
having between 5000 and 25000 population is payable to the author- 
ities of the city for road purposes. The other half is used for 
highway purposes anywhere in the county. 


William H. Heiss, E'sq., 
County Attorney, 

Scotts Bluff County, 
Gering, Nebraska. 

Dear Sir: 

In answer to the question asked in your letter of the 
9th instant, I will say that while I find no decision of 
our supreme court upon the particular point involved, 
and the matter may be said for that reason to be somewhat 
in doubt, I am of the opinion that, the city of Scottsbluff is. 
only entitled to half the money raised for road tax within 
the corporate limits of the city by the county levy made 
by the county board for road purposes, 


Section 2630, Compiled Statutes, 1922 edition, provides 
among other things: 

“The board may levy the same rate of road tax upon the property 
within the cities of the metropolitan class, cities of the first and second 
class and villages as is levied upon the property in the several road 
districts, and one-half of such tax when collected shall go to the coun- 
ty road fund, the other half when collected, to be paid to the city or 
village where levied:” * * * 


Said Section 2630, Compiled Statutes was last amended 
in 1915. 

Tt is true that Section 4148, Compiled Statutes 
provides : 

“All money arising from the levying of road tax against or upon 


property in said city shall belong to the city and shall be expended 
upon the streets and grades in such city.” 


This section of the statute was passed in its present 
form in 1901. It is not quite so definite in its statement 
that the levy of the road tax upon property in the city 
shall be paid in to the said treasury, as is Seetion 3956, 
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Compiled Statutes which is a part of the chapter governing 
cities of the first class having between 40,000 and 100,000 
population, but I find that in the county of Lancaster the 
rule is now and has been to pay to the city of Lincoln 
just half the road tax levied by the county board, and 
collected upon property within the corporate limits of the 
city, and to use the other half of such money for road 
work outside the city limits. 
O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
May 14, 1924. 


TAXATION—EMERGENCY. 


The levy for an emergency fund is an additional levy specifically au- 
thorized by statute. 


Mr. Hugh H. Drake, 
County Attorney, 
Kearney, Nebraska. 
Dear Sir: 

You state that your county board made a levy totaling 
3.9 mills. You call our attention to the provisions of 
Sections 2753 and 5979, Compiled Statutes of Nebraska, 
1922, and inquire whether or not the provision for a levy 
‘for an emergency fund is an additional provision for 
revenue in addition to the 3.5 mills levy provided by 
Section 5979. 


We believe that the provisions of Section 2753 intend 
that. the levy therein provided for shall be in addition to 
the 3.5 mills provided by Section 5979. It is to be noted 
that the rate of taxation for general county purposes is 
3.5 mills, except that where revenue is to be raised for — 
the payment of indebtedness existing at the time of the 
adoption of the present Constitution, in which event one 
mill may be levied in any one year, and not more than 
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one mill unless authorized by a vote of the people. It seems 
that if the people so vote that they may levy in accord- 
ance with the vote of the people taxes to the extent of the 
limitation fixed and provided for the specific purposes 
mentioned in Section 5979. Of course the constitutional 
limit as fixed by Section 5, Article 8, is controlling unless 
the people vote the additional taxes. The limitation for 
the purpose mentioned in Section 5979 would seem to con- 
trol for this specific purpose. 


You state that your county has for several years levied 
one mill for the purpose of the repair of the court house. 
We do not understand by what authority this tax should 
be levied year after year for repairs. Before passing upon 
this question we would like to have further information 
as to how long the levy has been made and for what 
specific repairs, that is whether it is repairs actually made 
for each year or repairs in contemplation. Tt does not seem 
to be a levy made for the accumulation of funds for build- 
ing a new court house, if it did, another question would 
be involved. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General, 
September 15, 1924. 
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TAXATION—INSANE PERSON. 

The provision in the Federal Compensation Act providing that the allot- 
ment allowed shall be exempt from all taxation does not apply to 
taxation by the State of Nebraska, unless such exemption would 
come within the exemptions from taxation provided for by our 
statute. 


Mr. Elmer F. Witte, 
County Attorney, 
Pawnee City, Nebraska. 
Dear Mr. Witte: 


In reply to your favor of the 28th ultimo, requesting 
an opinion of the Attorney General, as to whether or 
not money held by the guardian of an insane ex-service 
man. is subject to taxation by state authorities for state 
purposes, and quoting that part of Section 28, of Article 1, 
of the Federal Compensation Act, which provides: 

“The allotments and family allowance, compensation and insurance 
payable under Acts 2, 3 and 4 respectively shall not be assignable; 
shall not be subject to claims of creditors of any person to whom an 
award is made, and shall be exempt from all taxation;” 
we are of the opinion that technically speaking the Federal 
Government should not make a provision of exemption 
from taxes for state purposes, but that such exemption 
would pertain only to federal taxes. However, it is the 
policy not to tax state officials upon their incomes upon 
_the theory that a state official is in a certain sense an 
instrumentality of the government. 

We are also of the opinion that where compensation 
and allotments are made to an invalid person that such 
compensation is used for charitable purposes and should 
not be taxed for state purposes. Inasmuch as it is the 
policy of the state not to tax liberty bonds, we are of the 
opinion that compensation granted to invalid service men 
should be exempt from taxation. 

Respectfully submitted, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
December 1, 1923. — Assistant Attorney General. 
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TAXATION—INSURANCE COMPANTES. 

Tangible property of insurance companies is taxed upon the same 
basis as tangible property of other corporations and individuals. 
Intangible property of such companies is taxed in conformity with 
special provisions. 

Chas. E.Matson, Esq., 

JYounty Attorney, 

Lincoln, Nebraska. 

Dear Sir: 


You submit to this department a letter of Mr. N. M. 
Sommerville, dated the 10th instant, and addressed to the 
board of equalization of Lancaster county in which he 
alleges that certain life insurance companies named in the 
letter were not assessed on their capital stock in 1922 in 
conformity with the provisions of Section 5884, Compiled 
Statutes, 1922 edition, and requests the capital stock of 
said companies be now assessed for the year 1922, under 
the authority conferred by Section 5888, Compiled Statutes, 
which reads in part, as follows: ; 

* * * “that in the event any intangible property is not placed on 
the assessment rolls at the first general assessment after the taking 
effect of this act, and is subsequently discovered, the same shall be 


subject to all penalties, back taxes and interest as otherwise provided 
for the withholding of property from the assessment rolls.” 


You ask for an opinion from this department in regard 
to this matter. In compliance with your request, I 
will say that Section 5884, Compiled Statutes, to which 
Mr. Sommerville refers, and which provides in a general 
way for the taxing of intangible property including the 
‘apital stock of corporations is not applicable to quite all 
corporations, as is apparent from the language used. It is 
made applicable by its terms except as herein otherwise 
provided. 


Another and special provision was provided in the 
same act for the taxation of insurance companies organized 
under the laws of the state. The statute provides: 

“Every insurance company or surety company organized under the 
laws of this state * * * in lieu of all other taxes upon intangible 
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property shall pay four (4) mills upon the gross premiums collected 
in this state during the calendar year preceding the assessment less 
reinsurance paid on Nebraska business and dividends paid policyholders 
in Nebraska during the same period.” 


(Section 5896, Compiled Statutes, 1922 edition.) 


In view of the provision of statute last above quoted, 
[I am of the opinion that if the companies mentioned in 
Mr. Sommerville’s letter were required to pay tax on their 
tangible property, both real and personal, for the year 
1922, and in addition thereto four mills upon the dollar of 
their gross earnings, as required by the provisions of See- 
tion 5896, above quoted, as a tax for that year,.no other 
or further tax is due from them for the year 1922. 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
June 18, 1924. 


TAXATION—LEVY.. 


The general levy for county purposes cannot exceed the amount of the 
estimates made in January. The maximum levy for the emergency 
bridge fund is one fifth of one mill on the actual assessed valua- 
tion of the county. 


Mr. J. G. Thompson, 
County Attorney, 
Harlan County, 
Alma, Nebraska. 

Dear Sir: 

In answer to your letter of inquiry of the fourth in- 
stant, relative to the amount of tax your county may 
levy for county purposes, I call your attention to the 
provisions of Section 5979, Compiled Statutes, 1922, which 
provides : 
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“The rate of tax for county purposes shall thot exceed thirty-five 
cents per hundred dollars actual valuation as determined by the assess- 
ment rolls, except for the payment of indebtedness existing at the time 
of the adoption of the present constitution of the state, for which pur- 
pose not more than one mill shall be levied in any one year unless 
authorized by a vote of the people of the county, and shall be as fol- 
lows: For ordinary county revenue, including the support of the poor, 
not more than three mills on the dollar valuation; for roads, not more 
than one and seven-tenths of a mill on the dollar valuation; for county 
bridge fund not more than one and six-tenths of a mill on the dollar 
valuation; for county bridge fund not more than one and six-tenths of 
a mill on the dollar valuation; for county sinking fund, not more than 
one mill on the dollar valuation; The board of county commissioners in 
each county shall levy a tax of not to exceed- one-tenth of one mill on 
the dollar annually on all taxable property in the county, such tax 
to be levied and collected in like manner with the general taxes of the 
county, and shall be known as a Mother’s Pension Fund. The county 
boards of the several counties of this state are hereby authorized to 
levy a tax not exceeding one-tenth of one mill upon the taxable proper- 
ty of their respective counties, to be levied and collected as now provided 
by law for the assessment and collection of taxes for the purpose of 
creating a fund for the relief and for funeral expenses of honorably 
discharged indigent soldiers, sailors and marines, and the indigent 
wives, widows and minor children, not over fourteen years of age in 
the case of boys and not over sixteen years of age in the case of girls 
of such indigent or deceased soldiers, sailors and marines, having a 
legal residence in said county, and labor tax as provided in the fol- 


lowing section.” 


In addition to the levies aforesaid the county board 
may at the same time that it makes the annual levy for 
county general purposes levy not to exceed two-tenths of 
one mill upon the dollar valuation of the property in 
the county as a special emergency bridge levy. The 
statute provides (see Section 2753) that the levy may 
be one mill, but this statute was enacted prior to the 
change in the law in 1921 and when the assessed valuation 
was one-fifth of the actual valuation. Since the assessed 
valuation is theoretically the actual valuation at the 
present time, I am of the opinion that the emergency bridge 
levy cannot exceed one-fifth of one mill. 


You will understand, of course, that so far as the 
general levy for county purposes is concerned, it cannot be 
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at such a rate as will produce revenue in excess of the 
amount of the estimates made in January. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August T, 1923. 


TAXATION-—LEV Y—JUDGMENTS., 


Where a judgment has been obtained against a county for the con- 
struction of a bridge, and there is insuffiicent money levied and 
collected for ordinary purposes to pay on judgment, a special levy 
should be made to pay such judgment. A special levy cannot 
exceed the statutory limit within which the county board has juris- 
diction to make a levy. 


Mr. 8S. P. Peterson, 
Leigh, Nebraska. 
Dear Sir: 

In reply to your inquiry of March 29th asking if a 
judgment rendered in favor of the Standard Bridge Com- 
pany against your county should be paid out of the bridge 
fund or whether a special levy could be made for the pur- 
pose of caving for this judgment, vou are informed that 
Section 5987, Compiled Statutes, 1922, provides: 

“Whenever any judgment shall be obtained in any court of com- 
petent jurisdiction in this state for the payment of a sum of money 
against any county, township, school district, road district, town or city 
board of education or municipal corporation, or when such judgment 
has been recovered and now remains unpaid it shall be the duty of 


the county board * * * to make provision for the prompt payment of 
the same.” 


Section 5988, Compiled Statutes, 1922, provides: 

“If the amount of revenue derived from taxes Jevied and col- 
lected for ordinary purposes shall be insufficient to meet and pay the 
current expenses for the year in which the levy is made and also to pay 
the judgment remaining unpaid, it shall be the duty of the proper of- 
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ficers of the corporation, against whom any such judgments have been 
obtained and remain unpaid, to at once proceed and levy and collect 
a sufficient amount of money to pay off and discharge such judg- 
ments.” 


In the case of State cx rel Hadsell v. Putnam, 105 
Neb. 846, in construing the above quoted sections of the 
statute, held that judgments obtained against a municipal 
corporation must be paid by special levy. Again, in the 
case of Beadle v. Sanders, 104 Neb. 427, 177 N. W. 789, 
it was held that county commissioners have exclusive juris- 
_ diction to distribute levy made to the various county funds, 
und held that county commissioners cannot make a levy 
in excess of the statutory or constitutional limit. 


It is therefore our opinion that if you do not have a 
sufficient amount of revenue derived from taxes levied and 
collected for ordinary purposes and to pay off this judg- 
ment either out of the bridge fund or general fund, you 
should then make a special levy to pay this judgment. And 
if it is impossible for you to increase your levy at the 
present time because of the restriction to the limit provided 
by law, then you should raise such portion of the same 
as you are able to do and yet. keep your maximum levy 
within the statutory limit. The board of commissioners 
has the discretion as to the amount necessary that should 
he levied for the particular funds, subject however to the 
maximum amount provided by law to be levied for such 
fund. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LEE BASYE, 
Assistant Attorney General. 
April 6, 1928. 
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TAXATION—MUNICIPAL WARRANTS. 


Warrants issued by a governmental subdivision of this state for law- 
ful purposes are instrumentalities of the government, and ate not 
taxable. 


Burns, Brinker & Co., 
202 South Seventeenth. St., 
Omaha, Nebraska. 


Gentlemen: 

The case to which you refer in your letter of recent 
date is the case of Droll v. Furnas County, reported in 
108 Nebr. Reports at page 85 thereof. 


The supreme court held; 


“Warrants issued by a governmental subdivision of a state for a 
lawful purpose are instrumentalities of the government. “Section 2, 
Art. 8 of the Constitution * * * does not permit the taxation of any of 
the property or instrumentalities of the government of the state or of 
any of its governmental subdivisions.” 


The number of the case in the supreme court is 22329. 
Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 
By GEO. W, AYRES, 
Assistant Attorney General. 


TAXATION—NOTES. 


Notes held by a resident of Nebraska which are secured by a mort- 
gage on real estate situated in Oklahoma are taxable as personal 
property at the residence of the owner, 

Mr. G. L. Mumford, 

County Clerk, 

Beatrice, Nebraska. 


Dear Sir: 


The tax commissioner has asked this department to 
answer your letter to him of the 23rd instant, 
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I note you say that you made an assessment on notes 
held by a local party which are secured by a mortgage on 
real estate situated in Oklahoma, and that the correctness 
of the assessment is challenged on the ground that the 
mortgage or the indebtedness secured by the mortgage had 
already been taxed in Oklahoma. 


I am of the opinion that this indebtedness secured as 
it is by a mortgage on real estate in Oklahoma is properly 
taxable as personal property in Nebraska regardless of the 
fact that a registration tax or fee of $3.00 on a $3,000.00 
mortgage has already been paid in Oklahoma. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
July 28, 1924, 


TAXATION—POLL TAX. 


The pensioners of the United States government are exempt from pay- 
ing poll tax or performing labor on a highway. 


Mr. C. H. Ogle, 
Beaver Crossing, Nebraska. 


Dear Sir: 


We have your favor of the 26th instant inquiring if a 
person honorably discharged from the navy is required 
to pay a poll tax. In reply permit us to direct your atten- 
tion to Section 6811, Compiled Statutes, 1922, which pro- 
vides: 

“All pensioners of the United States shall be exempt from paying 
a poll tax or performing labor on any highway in this state.” 


If you are receiving a pension from the United States 
government as a disabled sailor you are exempt from 
poll tax; otherwise you are required to pay a poll tax. 
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There is an exemption to members of the state militia 
during the period of their enlistment from paying a_ poll 
tax, and also to members of any local fire department 
while in good standing with the department, or who 
have served five consecutive years in good standing, 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General. 
July 31, 1923. 


TAXATION—PROTEST. 


A taxpayer who voluntarily and without protest pays taxes assessed 
against him can not recover same in absence of statute. 


Mr. Harvey Parks, 
Member of School Board, 
Ord, Nebraska, 

Dear Sir: 

You state in your letter of August 14th that the owner 
of a half section of land adjacent to Orr school district 
and which was situated in another school district had his 
land assessed for- taxation purposes in the Ord district 
whereas at least one quarter section of the half section, 
if indeed both quarter sections, should have been assessed 
in the original or home district. You inquire whether or 
not, where this land has been taxed for several years in 
this erroneous manner on account of errors of the county 
officials and the taxes paid by the owner of the land, the 
landowner or school district has any remedy to recover 
the taxes thus assessed, 


It is possible that it will require a decision of the 
court to entirely dispose of this question. However, we 
have given the matter some study and call your attention 
to Section 6018, Compiled Statutes, 1922, and following 
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sections, which set forth the remedies afforded taxpayers to 
protect their rights so that they may recover taxes unjustly 
paid. Under the provisions of this section, we do not 
believe that the taxpayer could recover his money. In 
this connection we refer you to the case cited by Mr. Ayres 
in a recent opinion involving the right of banks to recover 
a void assessment against bank stock. The case cited is 
Darr v. Dawson County, 189 N. W. 852, in which case 
Judge Sedgwick, giving the opinion of the court, said: 


“In such case, the tax would be void, and might be enjoined; but 
it could not be paid under protest and recovered again. A voluntary 
payment of taxes cannot be recovered in the absence of a statute au- 
thorizing such payment and recovery.” 


Tt seems that this taxpayer paid the taxes voluntarily, 
without protest and without notice to the collectors that 
he demanded the taxes; hence we believe he is without 
remedy. If he had proceeded by injunction he might have 
restrained the collection of the taxes, but inasmuch as he 
has paid them voluntarily, we know of no statutory remedy 
permitting him to recover the payments made. 


Section 5903, Compiled Statutes, 1922, provides the 
manner of. making corrections in the tax list before the 
taxes are paid, in case of clerical error. The taxes, how- 
ever, have been paid in this case and we do not believe 
there is authority to correct the record, by the provisions 
of this section, vested in either the county assessor or the 
county clerk. 


In addition to the case cited applying to the right to 
restrain the collection of taxes paid, we cite the case of 
Hemple v. City of Hastings, 79 Neb. 723, where it was 
held: 

”The levy of city taxes upon property outside its boundaries is 


without authority and such taxes are illegal and void as to such prop- 
erty and where collected may be restrained by injunction.” 


The trouble in applying this case, however, is that the 
taxes have been paid and it is now too late for injunctive 
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relief, and the statutes seem to afford no remedy. against 
the payment of such taxes. 


The right of the one school district to recover against 
the other, or the right of the taxpayer to recover directly 
against the school district, are questions which we believe 
could be answered only upon presentation of the matter to 
the court. So far as the taxpayer is concerned, it is prob- 
able that he is estopped from in any manner attacking the 
validity of the tax or the distribution of the tax. It is 
probable the court would say, the taxes having been col- 
lected in this manner for several years, that at least tacitly 
it would seem that the taxpayer had consented to the 
property being taxed in the Ord district. The same theory 
might apply to the other district, inasmuch as no action 
was taken to correct the error which was of record and 
could easily have been ascertained. 


In answering his inquiry we are not unaware of 
the fact that the provisions of the Constitution and the 
statutes, in referring to payment of taxes, do not seem to 
expressly mention school districts. However, the subject of 
taxation is pretty well covered by the statutes and it is 
the intention of the legislature that, so far as applicable, 
all statutes pertaining to taxation should act uniformly 
in all subdivisions of the state and bodies receiving the 
benefits of taxation. 


As a matter of law, we would also be of the opinion 
that the monev of the school district could be expended 
only for purposes for which levied, and there are probably 
no funds in the district available for the purpose of repay- 
ing to the taxpayer or the other district any part of the 
amount claimed. We very much doubt if the school 
district would be justified in paying such a claim until 
the same has been reduced to judgment, under the circum- 
stances of this case. 


We conclude therefore by reiterating that we believe 
the taxpayer is without remedy and that the school district 
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should make no repayment of taxes unless sO ordered by 


the court. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General, 


By LLOYD DORT, 
Assistant Attorney General. 
August .22, 1923. 


TAXATION—PUBLIC LAND—IMPROVEMENTS. 


’ Barns, fences and other improvements owned by individuals, but sit- 
' uated upon public lands which are not taxable, may be taxed to 
the owners of such improvements as personal property. 


Mr. Thos. G.. Burke, 
County Assessor, 
Bridgeport, Nebraska. 
Dear Sir: 

You say: 

“On lands under government irrigation projects patents do not 
issue until 50% of the irrigated area has been successfully irrigated 
two years. * *'* A considerable amount of these lands lie in Morrill 
County, and has been assessed and taxed in past years; as it is not 
possible or lawful to collect the taxes, and as these lands and values 
have been certified to the office of tax commissioner at Lincoln we 
feel that we should be relieved from the taxes due the State on these 
lands. Can you suggest a remedy for this situation and advise me how 
to proceed in the future in regard to this property? Should the houses, 
barnes, fences and so forth on this property be assessed as personal 
property this year, and if not how can they be assessed?” 


We have already answered the first question pro- 
pounded by you in a letter to Mr. Osborne, tax commis- 
sioner, and he will doubtless write you regarding same. 


In answer to the last question, I will say that in 
my opinion the barns, fences and other improvements on 
the lands to which vou refer may be assessed as personal 
property under the provisious of Section 5919, Compiled 
Statutes of Nebraska, 1922 edition. Of course, Jands to 


. 
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which the United States Government holds title, and which 
are not assessable under the laws of the United States 
should not be taxed as real estate, so long as the conditions 
making them non-taxable obtain. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO, W. AYRES, 
Assistant Attorney General. 
March 22, 1923. 


TAXATION—REAL ESTATE. 
Homestead is subject to taxation. 
Mr. John Muir, 
County Clerk, 
York, Nebraska. 
Dear Sir: 

You state that certain persons living on their home- 
stead refuse to pay their taxes upon the theory it is a 
homestead and taxes cannot be assessed and _ collected. 
Answering his inquiry we will say that Section 5919, 
Compiled Statutes of Nebraska, 1922, provides that the 
homestead of government land becomes liable for taxes 
just as soon as the homesteader is able to make his finai 
proof. This is sustained by the supreme court in the case 
of Bellenger v. White 5 Neb. 399. 


Section 5820, Compiled Statutes of Nebraska, 1922, 
provides that all property shall be taxable that is not 
expressly made exempt from taxation. We presume that 
the person making this claim is relying upon that statute 
which exempts a homestead from execution and forced 
sale. We do not believe that the wording of that section 
was intended to cover the subject of taxation but was 
intended to merely preserve the exemptions of the home- 
stead right as against creditors. 
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You next inquire whether or not a person who has 
bought real estate at a tax sale and has kept up the taxes 
for subsequent years has any protection for the money 
thus paid for taxes. Answering this inquiry we would 
say if the real estate was sold for taxes and such person 
was the purchaser and received a certificate of purchase 
as provided by law, that she would have the right to be 
repaid all taxes paid at the time of the sale and subsequent 
thereto as represented by the certificate of purchase and 
tax receipts subsequent to the sale. The statute gives her 
a lien for such taxes until the redemption is made. Of 
course in the event a deed is secured all taxes would be 
merged in the obtaining of the title. 


We call your attention to Section 6065, Compiled 
Statutes of Nebraska, 1922, which provides for the lien. 
We also call your attention to Chapter 105, Session Laws 
1923, where it is required that all taxes referred to in 
the certificate of purchase, together with all subsequent 
taxes paid by the holder of certificate must first be paid 
before redemption be had. In this connection we call your 
attention to cases of Mealand v. Connell, 57 Neb. 10, Toy v. 
McHugh, 62 Neb. 120. 


We believe this fully answers your inquiry. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 21, 1924. 
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TAXATION—RECEIVERS’ CERTIFICATES. 


Receivers certificates are taxable in the hands of the purchasers there- 
of. i 


Hon. K. C .Knudson, 
Deputy Secretary, 
Department of Trade and Commerce, 
Iincoln, Nebraska. 
Dear Sir: 
Your letter of the 30th ultimo addressed to W. H. 
Smith, Tax Commissioner, has been referred by him to this 
department for answer. 


You inquire whether receivers’ certificates issued under 
the authority given by Section 41, Chapter 191, Session 
Laws of 1923, are taxable in the hands of the purchasers 
of such certificates. 


In answer to your question, I will say that in iny 
opinion, such certificates are liable to taxation. They are 
private property belonging to the purchasers, and I know 
of no provision of statute, which exempts them from taxa- 
tion, and in fact doubt whether they could be exempted 
under the constitutional provision relative to taxation. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
September 5, 1923. 


TAXATION—REFUND. 


Where a refund of taxes paid is asked for upon the ground that the 
tax was levied for an illegal or unauthorized purpose or is invalid 
for the reason that the property upon which it was levied was not 
liable to taxation or had been twice assessed in the same year and 
taxes paid thereon the procedure should be in conformity with the 
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provisions of the second subdivision of Section 6018 Compiied Stat- 
utes of Nebraska, 1922 Ed. 


Mr. EH. C. Nelson, 
York, Nebraska. 
Dear Sir: 

In answer to the questions propounded in your letter 
of the 7th instant permit me to say: 

(1) The views of this office regarding the proper 
procedure to be followed in the case of demand of refund 
ot excess of tax paid are set forth in a letter written 
some months ago to the county attorney of Saline county. 
We enclose herewith a copy of said letter. 


(2) The second subdivision of Section 6018, Compiled 
Statutes, 1922 edition, provides that if any person claims 
the tax against his property or any part thereof is invalid 
for any reason, except that the property upon which it was 
levied was not liable for taxation, or that the property has 
been twice assessed in the same year and taxes paid 
thereon, “when he shall have paid the same to the treas- 
urer, or other proper authority, in all respects as though 
the same was legal and valid, he may at any time within 
thirty days after such payment, demand the same in writ- 
ing from the treasurer of the state, or the county, city, 
village, township, district or other subdivision, for the 
benefit, or under the authority, or by the request of which 
the same was levied, and if the same shaJl not be refunded 
within ninety days thereafter, may sue such county, city, 
village, township, district or other subdivision for the 
amount so demanded;” if when you pay your taxes for 
the ensuing year, you think it probable they are excessive 
and wish. to preserve your right to a refund, in case it shall 
be finally held they are.excessive you can do so by follow- 
ing the procedure above outlined. You will note that 
while the demand for a return must be made within thirty 
days an action to compel a refund need not be commenced 
in ninety days although it cannot successfully be main- 
tained before that time. 
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The decision of the court in the Endres case, 192 N. 
W. 322, which I assume is the case to which you refer, did 
not go to the extent of holding that the personal property 
of banks could not be assessed as tangible property, but 
did hold the capital stock of banks, which is considered 
as intangible property could not be assessed at a greater 
rate than other moneyed capital was assessed. This deci- 
sion was based upon, the provisions of Section 5219, Revised 
Statutes of the United States. Since that decision was 
rendered said Section 5219 has been amended, so as to 
provide: 

“Bonds, notes, or other evidences of indebtedness in the hands of 
individual citizens not employed or engaged in the banking or invest- 
ment business and representing merely personal investments not made 
in competition with such business shall not be deemed moneyed capital 
within the meaning of this section.” 


Owing to this modification in the United States law 
the taxing authorities of this state have continued to assess 
the capital stock of banks, both state and national at its 
actual value, after the deduction of tangible property of 
lanks otherwise assessed, is made, just as the statute in 
terms provides it shall be assessed. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 8, 1923. 3 


@M 
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TAXATION—ROAD DISTRICTS. 


If an incorporated village is a part of a road district, a special road 
tax levied upon the property in the road district can be levied 
also upon the property of the village. 

Mr. I. L. Woodward, 

Ogallala, Nebraska. 

Dear Sir: 

You inquire whether a special road tax levied upon the 
property in road district No. 3 of your county, can be 
levied upon the property in the village of Ogallala which 
you say is a part of said road district. 


In answer to your question I will say that if the vil- 
lage of Ogallala is really a part of said road district No. 3 
the special road tax levied in the district is levied upon 
the property in the village as well as upon other property 
in the district. 

As a rule, however, a city or village in Nebraska is in 
itself a road district and is not included within the limits 
of any other road district. You will note that it is only 
that part of a county which is not occupied by cities and 
incorporated villages that is divided by the county board 
into road districts. (See Section 2690, Compiled Statutes 
Nebraska, 1922.) 

The Supreme Court of Nebraska has held: 

“Incorporated municipalities are road districts.” (Libby v. State, 
' 59 Neb. 264.) 

I am of the opinion that it must be so in this instance, 
that the village of Ogallala is a road district and that 
it is not a part of road district No. 3. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General, 
By GEO. W. AYRES, 
. Assistant Attorney General. 
August 27, 1924. 
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TAXATION—SCHOOL WARRANTS. 
: School warrants are not taxable, 
7. F. Nolan, Esq., 
County Attorney, 
Basset, Nebraska. 
Dear Sir: 
In your letter of the 11th instant you say: 

“School orders issued by school districts to the teachers for their 
wages have been sold by the teachers to tax payers in this county and 
are being held by them for investment or gain.” * * * 

The question is are the school orders held by the pur- 
chasers for gain taxable? 


Permit me to say in answer to your question that 
school warrants issued by a school district in this state are 
not taxable in the state. 


The supreme court has said: 

“Warrants issued by a governmental subdivision of the state for a 
lawful purpose are instrumentalities of the government. 

“Section 2, Art. 8, of the Constitution, as amended in 1921. (See 
Laws 1919-21, p. 25), which provides, among other things, “The proper- 
ty of the state and its governmental subdivisions shall be exempt from 
taxation,’ and ‘No property shall be exempt from taxation except as 
provided in this section,’ does not permit the taxation of any of the 
property or instrumentalities of the government of the state, or of any 
of its governmental subdivisions.” 


Very truly yours, 
O. 8. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
July 18, 1923. 
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TAXATLON—TRUST COMPANIES. 


The Supreme Court did not hold in the case of State Bank of Omaha 
vy. Endres that Trust Company Stock could not be taxed at the 
same rate as tangible property. 


Mr. H. H. Ostenberg, 
Scottsbluf7, Nebraska. 
Dear Sir: 

In answer to your letter of inquiry of the 3rd instant 
in re taxation of trust companies, permit me to say that I 
do not think the opinion in the case of State Bank of 
Omaha v. Endres, 102 N. W. 322, goes so far as to hold 
that trust companies may only be taxed on one-fourth the 
value of their capital stock in this state. The opinion in 
this case did hold that the provisions of statute requiring 
the taxation of the capital stock of banks at its actual 
value was invalid, because national banks could not be 
taxed in that way owing to a United States statute, and 
so long as national banks could not be taxed in that way 
state banks could not be. Evidently the decision was based 
upon the proposition that state banks and national banks 
are in the same Class. 


I do not know that the courts would so hold in regard 
to trust companies in view of the statutory provision found 
in subdivision 9, of Article 8068, Compiled Statutes, 1922 
edition, which says: 

“None of the powers hereby granted shall extend to or be con- 


strued to authorize any such corporation (trust company) to conduct 
the business of banking, as defined in Article XV.” 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO, W. AYRES, 
Assistant Attorney General. 
November 6, 1923. 
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TAX COMISSIONER—TERM OF OFFICE. 


The term of a tax commissioner is two years and until his successor 
is appointed by the Governor and confirmed by the senate. 


Hon. J. OC. McGowen, 
State House, 
Lincoln, Nebraska. 
Dear Sir: 
The Constitution provides: 
“A tax commissioner shall be appointed by the Governor with the 


advice and consent of the Senate. * * * His term of office and compen- 
sation shall be as provided by law.” 


Section 28, of Article IV, of the Constitution, Section 
5827, Compiled Statutes, 1922, provides: 

“The tax commissioner shall serve for a period of two years and 
until his successor is appointed by the Governor and confirmed by the 
Senate.” 


It will be seen from the above quoted provisions of 
law that when a tax commissioner is appointed and. his 
appointment is confirmed, his term of office runs until 
his successor is not only appointed but until the appoint- 
ment is confirmed, provided he is competent and is not 
guilty of neglect of duty or malfeasance in office, in either 
of which case he may be remoyed by the Governor, in my 
opinion, for the Constitution provides: 

“The Governor shall have power to remove any officer, whom he 
may appoint, in case of incompetency, neglect of duty, or malfeasance 


in office, and he may declare his office vacant, and fill the same as 
herein provided in other cases of vacancy.” (Sec. 12, Art. IV, Const.) 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
. April 3,. 1923. 
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TAXES—ADVERTISEMENT. 


Where the regular tax and a special paving tax on the same lot are 
both delinquent they may both be advertised as delinquent in the 
same advertisement. In cases where paving bonds are not 
optional a party can not avoid paying his share of the interest on 
same by paying the amount assessed against his land for paving 
purposes after the bonds have been issued. 


Clyde B. Dean, Esq., 
County Treasurer, 
Fullerton, Nebraska, 
Dear Sir: 

In your letter of the 29th ultimo, you ask the follow- 
ing questions: S 

“1. Where there is a special paving tax separate and aside from 
the regular tax on a piece of property made up in a separate tax list 
and with separate tax receipts to be issued, etc. ete. should and can 


this tax if same becomes delinquent be advertised with regular real 
estate tax? 


“2. Can the party who owns the land pay the regular assessed 
tax and let the paving go? 


“3. In cases where paving bonds are not optional can a party 
pay up all their paving thus avoiding interest?” 


I will answer the above questions in the order in 
‘yhich they are propounded. 


1. Yes. In my opinion where there is a special pay- 
ing tax, which is delinquent, and the regular taxes are 
also delinquent on a tract of real estate, both the regular 
_ taxes and the special tax may be advertised as delinquent 
in one advertisement. 


2. Yes. I think the party, who owns the land may 
pay the regular assessed tax without paying the paving 
tax, although we see nothing to gain in such a course, in 
case the paving tax is a valid obligation against the land, 
for the land may be sold for either or both. 


3. No. In cases where paving bonds are not optional, 
a party cannot in my judgment after the bonds are issued 
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pay up the principal amount and thus avoid the payment 
of interest. 
Very truly yours, 
O. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 


September 5, 1923. 


TAXES—COLLECTION, 


If ordinary and prescribed statutory means of collecting taxes fail 
every lawful means should be used to collect. 


Mr. Mark J. Ryan, 
Attorney at Law, 
Pender, Nebraska. 
Dear Sir: 
You inquire whether or not certain lots which are 


subject to drainage taxes and general taxes should be 
offered for sale for the general taxes and drainage tax. 


The following sections of the Compiled Statutes of 
Nebraska for 1922, pertain to this subject: Section 1793 
provides that. property may be sold for drainage taxes; 
Section 6124 provides that the proceeds should be applied 
first to the payment of general taxes, and second to spe- 
cial taxes; Section, 6128 provides that the sale shall include 
all taxes; Section 5825 provides that general taxes are a 
first lien; Section 5826 provides that special assessments 
are a lien subject to general taxes. 


Under the application of these sections of our statutes 
and inasmuch as it has been impossible to recover the 
taxes by the.ordinary procedure, we cannot see why the 
remedies should not be invoked which might result in the 
collection of the taxes. 


In the cases cited under Section 6078, you will note it 
is held that the right of foreclosure exists independently 
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of statute. Under the circumstances, therefore, we would 
say it was the duty of the county officers to use every 
means possible to collect the taxes. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
April 11, 1923. 


TAXES—COUNTY BOARD'S POWER. 


County board may contract in anticipation, of levy. Taxes for the year 
must be applied to current expenditures within the estimate. 


Mr, L. A. DeVoe, 
County Attorney, 
Ogalalla, Nebraska, 
Dear Sir: 
You inquire whether or not the county board may 
contract indebtedness and allow claims after the estimate 


for the year has been made but before the levy has been 
made, 


Taxes collected for the current year may not be 
applied to old claims unless these old claims have been 
included in the new estimate, but must be applied to the 
current expenditures. (State v. Harvey, 12 Neb. 31.) 


Section 862, Compiled Statutes, 1922, sets forth the 
rights of the county board in this respect, although it does 
not go into the particular question you ask. 


Answering the second part of your inquiry we will say 
that the county board after the estimate for the year has 
been made may contract in anticipation of the levy. Our 
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supreme court has decided this point in the case of 
Austin v. Brown County, 65 Neb. 60. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
March 16, 1923. 


TAXES—LIGHTING. 
May levy for lighting purposes. 
Miss Maude E. Gillespie, 
County Clerk, 
Rushville, Nebraska. 
Dear Miss Gillespie: 

You inquire as: to the amount of levy the village may 
make for lighting purposes. You do not state whether or 
not it is a matter of the purchasing of a plant or the 
mere purchase of current. 


Section 43894, Compiled Statutes of Nebraska, 1922, 
provides that a village is authorized to erect a power plant 
outside the corporate limits, and gives it the right and 
power of eminent domain in that connection. If this is 
done the question of issuing bonds under a sufficient vote 
of the people is covered by this section, and provides that 
bonds in an amount of not in excess of seven per cent 
of the actual valuation of the city or village, may he 
voted. 


Section 4396, Compiled Statutes of Nebraska, 1922, 
provides that villages shall have the power to construct, 
maintain and improve heating, lighting systems and ice 
plants. 


Section 4397, Compiled Statutes of Nebraska, 1922, 
provides that the cost of utilities may be defrayed by the 
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levy of a tax, not exceeding five mills in any one year for 
a heating or lighting plant. If this tax is insufficient 
bonds of the municipality may be issued. 


The sections immediately following provide that the 
question of issuing bonds may be submitted to the electors 
and may be issued only when sixty per cent of the electors 
vote in favor of the issuing of the bonds. The aggregate 
amount of the bonds to be issued may not exceed twenty 
per cent if made on the one-fifth value of the assessed 
property or four per cent if made upon the full value of 
the assessed property when the bonds are issued for a 
heating or lighting plant. 


Very truly yours, 


0. 8S. SPILLMAN, * 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
September 15, 1924. 


TAXES—LIMITATION. 


County and municipal authorities are not authorized to levy in excess 
of one-fifth of the mill tax provided by statute, which was in force 
prior to 1921, except in cases where the statute expressly provides 
that the levy shall be based upon the actual valuation. 


Mr, F. O. Kucera, 
Village Clerk, 
Tobias, Nebraska. 
Dear Sir: 

You call attention to the fact that Section 4280, 
Compiled Statutes, 1922 edition, provides a limit of 25 
mills taxation for general purposes on all property within 
the limits of the village. 


You inquire whether the limit of 25 mills is upon the 
‘actual valuation, as taken by the assessor, or is upon one- 
fifth of the actual valuation, as taken prior to 1921. In 
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answer to your question, I will say that the 25 mill limit 
fixed by Section 4280, is, in my opinion, upon the one- 
fifth actual valuation, that is to say, the limit of 5 mills 
upon the actual valuation. Section 4280 was last amended 
in 1919, when the levy was upon one-fifth of the actual 
valuation, and Section 5910, Compiled Statutes, provides as 
follows: 


“Tt shall be unlawful for any board of county commissioners or 
any county officer, township board or any township officer; any city 
council, board of education of any city or any officer thereof; or any 
school district, or any other taxing district or any officer thereof 
that is authorized, or whose duties it may be under the laws of 
the state, to fix or make any levy upon the assessed valuation of 
property for the purpose of taxation, to fix or make any levy upon 
the actual valuation of the tangible property within their respective 
municipalities or taxing districts in excess of twenty per cent of the 
maximum rates of levy authorized by statutes in force on the date 
that this act becomes effective, except as different rates of levy shall 
have been authorized by the legislature in the year 1921, either in 
specific sums or by percentage levies where the act states the levy 
is to be based on actual value.” 


The limit of the levy for parks and amusements, as 
provided in Sections 4335 and 4345 is based upon one-fifth 
of the actual valuation. Both of those sections were passed 
in their present form prior to 1921. 


You inquire further whether in the annual appropria- 
tion bill, it is necessary to include the expense of curbing, 
guttering and graveling of Improvement District No. 1, 
where a part of such expense is to be paid out of the gen- 
eral fund. In my opinion you should include in your 
annual appropriation bill such an amount, as is necessary 
to pay the part of the expense of curbing, guttering and 
graveling, which is to be paid out of the general fund. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
June 5, 1924. 
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TAXES—OMISSION. 

The right to recover taxes upon property omitted from the schedule 
for a term of years is dependent upon the circumstances of each 
case. : 

Mr. R. D. Druliner, 

County Attorney, 

Benkelman, Nebraska. 

Dear Sir: 

Your letter of April 30th has presented a matter of 
considerable interest. It is undoubtedly a matter which 
the courts alone can decide. Herewith we give you sug- 
gestions and authorities both pro and con. 


The proposition briefly stated is whether or not taxes 
mmay be recovered from the estate of a deceased who made 
a return of his schedule but omitted certain personal prop- 
erty therefrom during a period of years extending from 
1903 until the time of his death. 


You are of course familiar with the law that the 
county assessor in performance of his duties is required 
to make due return on the property of all taxpayers. The 
county assessor may change the schedule upon giving due 
notice to the taxpayer. 

Bankers Life Ins. Co. v. County Board of 
Equalization, 89 Neb. 469. 

Any substantial increase in the schedule of taxation 
without notice and an opportunity of a hearing amounts 
to the taking of property of a citizen without due process 
of law, and is void. 

Bankers Life Ins. Co. v. County Board of 
Equalization, supra. 
26 R. C. L. 345. 

Questions of valuation and amount and value of money 
or other personal property to be assessed must he presented. 
to the proper board of equalization. 


Darr v. Dawson County, 93 Neb. 93. 
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There must be an assessment consisting of the listing 
of the property, inclusion in the tax roll and valuation. 
This must be made a matter of record. 


Larson v. Dickey, 39 Neb. 463. 
26 R. C. L. 340. 


There must be a notice to the person whose rights and 
interest are affected. 


Siour City & P. R. Co. v. Washington Co., 
3 Neb. 30. 


Before the board of equalization gets jurisdiction a 
complaint must be made that the taxes were too low, 


State ex rel Goff v. Dodge County, 20 Neb. 595. 


Where assessment has been duly made and returned 
the property owner may rest securely unless complaint 
is filed before the board of equalization and evidence given. 


Dixon County v. Halstead, 33 Neb. 697. 


Taxes are not debts in the ordinary acceptance of the 
term and generally an action at law will not lie for their 
collection. It would therefore seem the only means for the 
collection of taxes would be in the manner prescribed for 
the assessment and collection of taxes and not by a suit 
at law brought by the county. 

Richards v. County Comrs. 40 Neb. 45. 

Board of County Comrs. v. Furey, 5 Neb. 
(Unof.) 507. 

26 R. C. L. 25. 

The county itself cannot begin or prosecute an action, 
but can only authorize such an action by the treasurer. 

Chamberlain v. Woolsey, 66 Neb. 141. 

Without an assessment of his property the public has 
no valid claim upon an individual for taxes. 

City of Nebraska City v. Gas Co. 9 Neb. 339. 
Morrill v. Taylor, 6 Neb. 236. 
C. B. & Q. R. Co. v. Kline, 52 Neb. 258. 
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It appears that no assessment has been made against 
the deceased during his life time for more taxes than he 
has failed to pay. In other words, there are no out- 
standing unpaid taxes against the deceased. It therefore 
seems that before taxes could be collected against him 
they would first have to be assessed against him, and in the 
event of raising his schedule he would be entitled to 
notice and an opportunity to be heard. No such notice 
“an now be given to the deceased and in all probability 
no person could be found to testify as to what conditions 
were SO many years ago. It must also be remembered that 
just debts would be deductible and conditions might have 
been entirely different at the time the schedule was made. 
In any event we believe it would be an impossibility to 
prove what a correct return was at any particular April 
first of these preceding years, allowing proper deduction 
for debts. 


There is also the proposition that the board of equal- 
ization has met and adjourned each year after affording 
the opportunity to taxpayers to make complaints. It would 
therefore be very doubtful if a court would entertain a 
complaint where no opportunity had been given to the 
person against whom taxes would have been collectible. 


It is also apparent that such taxes would not be made 
a lien against the property itself. Upon the death of the 
person in question his property vested in his heirs subject 
only to the payment of his just debts. There is no debt or 
taxes in this particular instance which can be proved 
against his estate. It seems to us that the time for making 
assessment has gone by. 


On the other hand, paragraph 308, on the subject of 
taxation, 26 R. C. L. 351, considers the question of assess- 
ment of omitted property. This section seems to contem- 
plate, however, that there should have been a provision 
by the legislature by which such action should have been 
established and authorized. We are not aware of any 
action of our legislature which directly prescribes such a 
remedy or method of procedure so that after an individual 
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has made his return and presumes his taxes to have been 
paid it might be possible many years later to resurrect the 
entire matter. It is very clear that such an assessment 
cannot now be made against his heirs and we do not 
believe it could be made against the administrator. Our 
chief reason for this conclusion is that a taxpayer has 
the same right to notice and opportunity to be heard upon 
the question of assessing him for omitted property as he 
had in the case of an original assessment. 


Inasmuch, therefore, as complaint was not made in 
the manner specified by statute, we believe that your case 
might not be successful in court if prosecuted. We do 
not wish you, however, to refrain from taking such action, 
as the matter is one that is doubtful. 


As taxes are not debts we believe you would have a 
pretty hard time in laying the foundation for the collection 
of such taxes at this time. It is possible that the court 
might say, upon a meeting of the board of equalization 
and notice to the administrator, that assessment would be 
made upon the omitted property for all these years, and 
upon assessment being duly made, collection of the taxes 
so assessed and so extended might possibly be held valid. 
Our present opinion, however, is the other way. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
May 2, 1923, 
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TAXES—RETURN. 


One seeking a return of taxes paid upon the ground that the property 
upon which they were paid was assessed twice in the same year, 
should proceed under the provisions of the first subdivision of Sec- 
tion 6018 Compiled Statutes, 1922 Ed. 


Mr. Geo. F. Fursh, 
County Assessor, 
Wahoo, Nebraska. 
Dear Sir: 

Your letter of the 23d instant addressed to Hon. 
William H. Smith, tax commissioner, has been referred by 
him. to me for answer. 


You say: 

“In 1918 and 1919, the Farmers Union Co-Operative Company of 
Mead, Nebr., was assessed for improvements on leased land, and also 
assessed with the same improvements on the real estate book on lots 
which they owned adjoining the elevator. The County Board instructed 
me to take the matter up with your Department and get a ruling from 
the Attorney General’s office. We feel this is simply a double tax and 
want to rectify same if there is any way it can be done.” 


I regret to say that I know of no provision of statute 
which entitles these parties to a refund at this time of 
the double assessment made on these improvements, if the 
taxes have already been paid, as I assume they have. The 
company should have pursued the method outlined in 
Section 6018, Compiled Statutes, 1922 edition, to entitle 
it legally to a refund of these taxes. 


The law provides : 


“No county or town board, city council or village trustees shall 
have power to release, discharge, remit or commute any portion of the 
taxes assessed or levied against any person or property within their 
respective jurisdictions for any reason whatever. Any taxes so dis- 
charged, released, remitted or commuted, may be recovered by civil 
action from members of any such board, council or trustees, and the 
sureties on their official bonds at the suit of any citizen of the coun- 
ty, township, city or village, as the case may be, and when collected 
shall be paid into the proper treasury. Nothing in this section con- 
tained shall be construed to prevent the proper authority from refund- 
ing taxes paid, as provided in the two next preceding sections, nor 
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to interfere with the powers of any officers or board sitting as a board 
for the equalization of taxes.” 


It is, however, true that the company should not 
have been assessed twice on the same improvements in the 
same year, and it may be-the county board, taking into 
consideration the equities of the case, will be willing to 
vote a refund and teke its chances upon being called upon 
to reimburse the county. It is to be borne in mind in this 
connection that not all the excess tax paid was county 
tax. Some of it was school tax, and possibly a part was 
village tax. 


I think that in some instances under similar circum- 
stances taxes have been refunded with the understanding 
that the party to whom the refund was made would in- 
demnify the members of the county board in case they 
should be called upon to make good to the county the 
amount of the tax refunded. 


Very truly yours, 
Attorney General. 
O. S. SPILLMAN, 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 27, 1923. 


TAXES—SCHOOL PURPOSES. 
More than 35 mill school levy must be authorized by vote of the dis- 
trict. 
Mr. W. D. Funk, 
County Attorney, 
Center, Nebraska. 
Dear Sir: 

We have carefully considered the contents of your 
letter of February 2d in which you inquire whether 
or not the county superintendent can make a levy of 12 
mills on a one-fifth valuation of the property of the 
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school district, where the district has neglected to make 
provision for its school at the annual meeting. 


The county superintendent has this power, and the levy 
is made by the county clerk upon the county superinten- 
dent’s estimate, as provided by Section 6289, Compiled 
Statutes, 1922, so long as he does not exceed 35 mills. More 
than 35 mills levy would have to be authorized by a vote 
of the district. 


Our conclusion in this matter is based upon the 
fact that Section 1, Art. XII, Laws 1921, provides that 
20% of the maximum rates of levy authorized by statutes 
in force on the date that the act became effective should 
apply, except as different rates of levy shall have been 
authorized by the legislature in the year 1921, either in 
specific sums or by percentage levies where the act states 
the levy is to be based on actual value. 


By Chapter 66, page 253, Laws 1921, it is provided that 
the aggregate school tax levied for general school purposes 
in district organized under Articles III and VI, Chapter 
71, Revised Statutes, 1913, shall in no event exceed 35 
mills on the dollar of the assessed valuation of such d1s- 
tricts. This was a re-enactment of the old provision of 
the law, and the new provision, Chapter 66, went into 
effect under an emergency clause on April 4, 1921. It 
would therefore seem that this being an act of the legisla- 
ture of 1921, it would be governed by the provisions of 
Chapter 66, and that a levy up to 35 mills might be made, 
under the estimate of the county superintendent, based 
upon one-fifth valuation or seven. mills upon full valuation, 
as provided by Section 5 of Chapter 66. 


Very truly Yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 5, 1923. 


OPINIONS 715 


TAXES—SPECIAL 
Taxes for special improvements resulting in corresponding benefits are 
a lien subsequent only to general taxes. 
Mr. C. C. Frazier, 
Attorney at Law, 
Aurora, Nebraska, 


Dear Sir: 


Your inquiry of May 2d contains two questions. First, 
does a special assessment for paving take precedence over 
a prior mortgage? 

The writer had some personal experience with a similar 
problem in the nature of a mortgage in Richardson county. 
The taxes involved in that case were drainage taxes. The 
district court held that the drainage taxes would be a lien 
prior to the mortgage, but subsequent to general taxes as 
provided by Section 5826, Compiled Statutes, 1922. You 
can see that this seems to be a logical conclusion upon the 
theory that all special taxes increase the value of the 
property. This would seem particularly true of paving 
where the assessment cannot be made unless there is a cor- 
responding ‘benefit. (Snyder v. Plumb, 86 Neb. 132.) It 
would therefore seem that the mortgage, at least in theory 
and in the application of the law, is not injured by having 
the special taxes made a prior lien, 

Your second inquiry is as to whether or not the city 
may purchase certain property covered with tax liens and 
a mortgage where the land is not needed for municipal pur- 
poses but would be rented or used for the ordinary purposes 
of such property. We know of no right in the municipality 
to purchase or hold lands other than for municipal pur- 
poses, and would therefore be inclined to the opinion that 
the only manner in which the city might purchase such 
property would be under proceedings for tax foreclosure. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
May 3, 1923. Assistant Attorney General. 
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TAX CERTIFICATES—INTEREST 


Tax sale certificates bear the rate of interest that was payable there- 
on at the time they were issued. 


Hon. Geo. W. Marsh, 
State Auditor, 
Lincoln, Nebraska. 
Dear Sir: 

You inquire as to the rate of interest to which pur- 
chasers at tax sale are entitled where the sale took place 
prior to the 2nd day of April, 1923, when the new law went 
into effect, changing the rate of interest in such cases from 
15 per cent to 12 per cent per annum. 


In answer to your question, I will say that in my opin- 
ion the purchaser at tax sale prior to April 2, 1923, is en- 
titled on redemption by the owner to receive interest at the 
rate of 15 per cent per annum not only on the amount of 
his original payment, but also on all subsequent taxes paid 
by him on such tax sale. 


The rule is: 


“The law in force at the time a tax sale is made becomes a part 
of the purchaser’s contract, and any subsequent statute which attempts 
to deprive him of any substantial right secured to him by the existing 
law is void, as impairing the obligation of contracts. Thus a statute is 
void which attempts * * * to reduce the amount to be paid the pur- 
chaser on redemption.” (12 C. J. 1002.) 


Prior to the passage of the recent statute reducing the 
amount of interest to be paid the purchaser at tax sale, it 
was incumbent upon the purchaser, as it is now to see that 
subsequent taxes were paid in order to protect his lien. 
(See Section 6069, Compiled Statutes, 1922 Ed.) 


This the purchaser was presumed to know at the time 
he made the purchase, but he also knew that under the law 
as it then stood, if he did pay such subsequent taxes, he 
would be entitled to interest at the rate of 15 per cent per 
annum thereon in case the owner redeemed the premises. 
It may well be that such knowledge was the deciding factor 
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in inducing the purchaser to make the purchase, but be that 
as it may, it seems clear on principle that the rate of inter- 
est which the purchaser was entitled to receive under the 
law in force at the time he made the purchase upon subse- 
quent taxes paid by him cannot be lowered so long as the 
law still makes it incumbent upon him to pay subsequent 
taxes in order to protect his purchase, without impairing 
the obligation of contract so far as he is concerned. 

This being true, it follows, that the purchaser is en- 
titled to receive, if redemption from tax sale is made, the 
same interest that he would have been entitled to receive 
if the Jaw had not been, changed after he made the purchase. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August. 30, 1928. 


TAX CERTIFICATES—REDEMPTION— 
CANCELLATION. 


1. One who has no interest in real estate cannot redeem from a tax 
sale. 


be 


A tax sale certificate more than five years old may be cancelled 
unless proceedings to foreclose it that were instituted before the 
five years had expired are pending. 


3. If the owner of a tax sale certificate fails for more than five years 
to demand a deed, he loses his right to receive a deed. 
Miss Naomi Wootton, 
founty Treasurer, 
McCook, Nebraska. 
Dear Madam: 
Under date of March 13, 1924, you inquire: 


“1, Has one who has no legal interest in real estate a right to 
redeem from a tax sale such real estate? 
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“2. Can a tax sale be cancelled where it is more than five years 
old and no action is pending to foreclose such certificate?” 


“3. Is one holding a tax sale certificate more than five years old 
but who gave legal notice of his intention to apply for a tax deed before 
the five years had expired, a right to apply for and receive a tax 
deed more than five years after the tax sale certificate was issued?” 


I will endeavor to answer the above questions in the 
order in which they are asked. 


(a) One who has no legal or equitable interest in 
real estate has no right strictly speaking to redeem such 
real estate from tax sale, 


(b) Yes, unless proceedings to foreclose it before the 
five years had expired are pending. 

“If the owner of any tax sale certificate shall fail or neglect to 
demand a deed thereon, or to commence an action for the foreclosure of 
the same within five years from the date of the sale, such tax sale 
certificate shall cease to be valid * * * and the real estate covered 
thereby shall be forever released and discharged from the lien of all 
taxes for which the same was sold.” (Section 6097, Compiled Statutes 
of Nebraska, 1922.) 


The provision relative to the release from the lien of 
taxes does not apply to tax sales to counties or other muni- 
cipal corporations where no money has actually been paid 
on the taxes. 


(c) If the owner of a tax sale certificate fails to 
demand a deed until more than five years after the date of 
the certificate, he loses his right to a deed. 


You also inquire in another letter of the same date, 
whether you may pay off paving bonds issued by the 
county but not yet due, out of county money now in your 
hands provided the owners of such bonds are willing to 
accept payment now. 


In answer to this question, I will say that in my 
opinion you may invest sinking funds in your hands in 
such bonds in conformity with the provisions of Section 
6200, Compiled Statutes of Nebraska, 1922. I do not 
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think you are required to make such investment in the 
order in which the bonds are issued. I do not now recall 
any other provision of statute which authorizes you to 
invest county money in county bonds, although if you 
have the money in the fund provided to pay off county 
bonds of any particular class, I think you may make 
such payment at any time the owners and holders of the 
honds are ready to surrender them, even though they are 
not vet due. 


You also, in another letter of the same date, inquire 
with reference to the refunding and cancelling of taxes. 
In answer to the questions you ask in this letter, I will 
say that I know of no statutory authority that either 
you or the county board have to remit the interest due on 
delinquent taxes in any case. Neither do I recall any 
statutory authority for cancelling personal taxes which 
have become delinquent since 1910. 


You further inquire in another letter of the same 
date as to the proper method of marking payments of 
taxes on the tax list. In answer to this question I will 
say that in my opinion where Mr. Jones, acting for Mr. 
Smith, pays you cash on Mr. Smith’s taxes the name of 
Mr. Smith should appear in the column where payment is 
marked. Of course, it is proper to show that the payment 
for Mr. Smith was by Mr. Jones. 


The mileage allowed as sheriff for serving a distress 
warrant is five cents. under the provisions of Section 6012, 
Compiled Statutes of Nebraska, 1922. - 


You say in this letter: 

“At the bottom of our tax receipt there is a place marked “De- 
linquent Taxes-Years ~_____ Pa eats Baty Please advise if under this 
space, we should show any taxes which are delinquent and unpaid at 
the time the particular tax receipt is written up or only delinquent and 
unpaid prior years tax (tax prior to the year we happen to be writ- 
ing up?” 
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I am of the opinion that all delinquent taxes remain- 
ing unpaid should be shown. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 20, 1924. 


TAX LIEN—GOODS SOLD. 


Where a stock of goods is sold after it has been assessed but before 
the tax lien attaches, the tax lien does not attach against the 
goods in the hands of the purchaser. 


Mr. William Moninger, 
County Treasurer, 
Taylor, Nebraska. 
Dear Sir: 

You say that at one time the Farmers Store Company, 
a corporation, owned and operated a store in the town of 
Taylor; that personal taxes for 1921 were assessed against 
said corporation but have not been paid; that in the 
spring of 1922, personal taxes for that year were assessed 
against the corporation, which are also unpaid; that in 
June, 1922, the corporation sold its stock of goods, that a 
question has now arisen as to the lien for these taxes 
upon the stock of goods now in the hands of the purchaser 
from the co-operative company. 


In answer to your question will say that-in my opinion 
the taxes for 1921 against the Farmers Co-operative Com- 
pany are a lien upon so much of the original stock trans- 
ferred by the company to the purchaser as remains in his 
possession. They are not a lien upon new goods purchased 
‘by him. So far as the taxes for 1922 are concerned, I will 
say, that in my opinion they are not.a lien upon the stock 
of goods in the hands of the purchaser. The co-operative 
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company owes the taxes for both of these years but the 
transfer of the stock to the purchaser having been made 
in June, 1922, and before the time fixed by statute when 
the lien for taxes attaches, there is no lien for the taxes 
for said year against the Farmers Co-operative Company 
upon the stock of goods now owned by the purchaser from 
that company. 
Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
July 19, 1928. 


TAX LISTS—PUBLICATION FEES 


The fees for the publication of the tax list are twenty cents for each 
description of land other than town lots, and ten cents for each 
town lot. 


Mr. Ole Buck, 
Harvard, Nebraska. 
Dear Sir: 
In answer to your letter of the 15th instant, I will say 
that this department adheres to its opinion heretofore ex- 


pressed in regard to the amount of fees allowed for the 
publication of a notice of delinquent tax lists. 


In 1913 the general provision of statute regarding the 
fees allowed for the publication of legal notices, read ag fol- 
lows: 

“There shall be allowed for printing and publishing legal advertise- 
ments in newspapers, as follows: Each square of ten lines, for the first 
insertion, one dollar. Each subsequent insertion, for each square of 
ten lines, fifty cents. Each legal advertisement under ten lines shall 
be deemed a square, and each fractional part of a sqaare shall be 
counted as a full square. For publishing list of lands upon which 
taxes are delinquent, each description twenty cents. For publishing, 
each description ten cents”. (Section 2466, R. S. 1913.) 
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At that time the special provision of statute providing 
for the allowance of fees for the publication of tax lists, 
read as follows: 


“The county treasurer shall cause the list and accompanying notice 
to be published once a week for three consecutive weeks prior to the 
date of sale, commencing the first week in October, in a newspaper 
published in such county, having a general circulation therein, which 
newspaper shall be designated by the county board and if there be 
published in such county, newspapers printed in the German, Swedish 
or Bohemian languages, having been regularly published in said county 
for ten successive years or more, and having a daily, semi-weekly or 
weekly circulation among regular bona fide subscribers of fifteen 
hundred copies or more, the notice shall also be published in a newspa- 
per in each of said languages, to be designated by the board of coun- 
ty commissioners: Provided, however, if the total cost of such publica- 
tions in all of such newspapers shall exceed the total amount herein 
provided to be taxed against the lands and lots so advertised then the 
publication shall be made only in the newspaper printed in the English 
language. He shall also cause to be posted up in some conspicuous 
place in his office, a copy of the list and notice. The Treasurer shall 
add to each description of land so advertised, other than town lots, the 
sum of twenty cents, and for each town lot the sum of ten cents, to 
defray the expenses of advertising, which sum shall be added to the 
amount due on such land or town lot for taxes and collected in the 
same manner as taxes.” (Section 6524, R. S. 1913.) 


In 1921 the general provisions of statute regarding the 
amount of fees for publication of notices was amended to 
read as follows: 

“The legal rate for the publication of all legal notices shall be ten 
cents a line, single column, standard newspaper measurement for the 
first insertion and shall be eight cents a line, single column, standard 
newspaper measurement for each subsequent insertion. Publication 
of such notices may be in any type selected by the publisher, but as to 
fees for such publication the measurement shall be in eight point type.” 
(Section 2407, C. S. 1922.) 


At that time what was formerly Section 6524, Revised 
Statutes of 1913, had been amended so as to read: 


“The county treasurer shall cause the list and accompanying notice 
to be published once a week for three consecutive weeks prior to the 
date of sale, commencing the first week in October, in a newspaper 
printed in the English language and published in such county, having 
a general circulation therein, which newspaper shall be designated 
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by the county board. The county treasurer shall also cause to be posted 
up in some conspicuous place in his office a copy of the list and notice. 
The treasurer shall add to each description of land so advertised, 
other than town lots, the sum of twenty cents and for each town lot 
the sum of ten cents, to defray the expenses of advertising, which 
sum shall be added to the total amount due on such land or town lot 


for taxes and collected in the same manner as taxes.” (Section 6052, 
C. S. 1922.) 


You will observe that in 1921 the provision relative to 
the publication of notice of delinquent taxes was left out of 
the section of statute, which fixed the fees for legal publi- 
cations generally. We assume this was done because that 
matter was already provided for in what is now Section 
6052, Compiled Statutes, 1922 edition. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 


Assistant Attorney General. 
December 16, 1924. 


TAX LIST—IRRIGATION 


The fact that the amount of an irrigation tax levied against land is not 
entered on the tax list until after the other tax on the land has 
been paid does not operate to relieve the land from the lien of the 


irrigation tax. 
Mr. P. B. Schmidt, 
County Treasurer, 
Gering, Nebraska. 
Dear Sir: 
In answer to the questions propounded in your letter 
of the 15th instant, I will say: 


(1) ‘That an irrigation tax is a real estate tax, and 
Section 2875, Compiled Statutes of Nebraska, 1922 Edition, 
while it does provide that the secretary of the irrigation dis- 


724 REPORT OF ATTORNEY GENERAL 


trict shall certify to the county clerk of the county in which 
the land in the district is situated the amount of taxes in 
each fund levied upon each tract of land in the district and 
lying in the county, and that such county clerk shall enter 
the amount of each fund in separate columns on the tax list 
of his county, does not provide when the secretary of the 
irrigation district shall certify to the county clerk the 
amount of such levy. Section 2877, 1922 Edition of the 
Compiled Statutes provides that all assessments of irriga- 
tion tax on real property are a lien against the property 
from and after the first day of October in the year in which 
it is assessed. The assessment you will observe is made by 
the board of directors of the irrigation district. (See Sec- 
tion 2874, C. S. of Neb., 1922 Edition.) 


Construing these various provisions of the statute to- 
gether I am of the opinion that if the county clerk does 
enter on the tax list the amount of irrigation tax after the 
other tax on the land has ‘been paid, the fact that the entry 
on the tax list was not made before will not operate to re- 
lieve the land from the lien of the irrigation tax. 


(2) I am inclined to adhere to the ruling of this 
department heretofore ‘made, that in determining the 
amount of public money, which a county treasurer may law- 
fully deposit in a bank, the surplus which the bank holds 
over and above its capital stock is not taken into considera- 
tion in making the deposit. 


(3) This department does not desire to be placed in 
the attitude of advising a deposit of county funds in any 
bank in excess of the amount permitted by law. If a deposit 
in excess of that amount is made, I will add however, that. 
in my opinion it will be well to have the bond specifically 
waive any defense that the amount deposited is in excess 
of the amount authorized by law. 


(4) I am of the opinion that it will be well for you 
to request the board to designate such number of depositor- 
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ies that the public funds in your hands may be deposited 
with such depositories in conformity with the law. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
June 19, 1923. 


TAX RECEIPT—FEE. 
The county treasurer is entitled to a fee of one dollar for each tax re- 
ceipt sent by him outside the state. 
Hon. C. D. Robinson, 
State Treasurer, 
Lincoln, Nebraska. 
Dear Sir: 

You inquire whether a county treasurer is entitled 
to a fee of one dollar for each tax receipt sent by him 
to an out of state party for taxes paid on real estate 
subsequent to a tax sale thereof. 

In answer to your question, I will say that the statute 
provides : 

“In all cases where persons outside of the state apply to the treas- 
urer by letter to pay taxes, the treasurer is authorized to charge a fee 
of one dollar for each tax receipt by him sent to such person.” 

(Section 2379, C. S. 1922 Ed.) : 

I am of the opinion that the above quoted provision 
applies in the case of a non-resident of the state, who 
applies by letter to pay the taxes on real estate in this 
state, which he has previously purchased at tax sale. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
May 4, 1923. 
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TAX SALES—COUNTY TREASURER. 


County treasurers should not write tax receipts in cash books, and ac- 
counting to state should be made after treasurer’s deed has been 
issued. 


-Hon. Geo. W. Marsh, 
State Auditor, 
Lincoln, Nebraska, 


Dear Mr. Marsh: 
You call my attention to the following inquiry from 
the county treasurer of Frontier county: 


“Our County Commissioners are now making order that we write, 
in name of Frontier County, private tax sales on the delinquent lands 
and lots and we are now asking that you please tell us how we should 
handle these sales. 


“Should we write tax receipts in cash book, distribute the money, 
pay the state and county their share and carry the sales as cash items? 


“We understand Section 6058 of 1922 statutes to mean that we 
are not to account to the state or anyone, for amount of taxes, until 
after a treasurer’s deed has been issued. Are we right?” 


In answer to the first inquiry, I should say “No.” 


I would answer the second inquiry in ‘the affirmative. 
Section 6147, Compiled Statutes, 1922 edition, reads 
as follows: 


“Whenever lands or lots have been purchased by the State of Neb- 
raska or by any county or municipal corporation, under the provisions 
of this article, and the period of redemption has expired without an 
assignment of such sale, the state, county or municipal corporation 
may elect to take a deed to such property by serving final notice upon 
the owner and occupants, as provided in this article, at any time during 
the year following, during which time the real estate shall be subject 
to redemption as in other cases, or it may at any time after the period 
of redemption, surrender and cancel its certificate of tax sale, in which 
case all taxes and assessments included in the sale shall stand as 
though no degree had been entered, and such taxes and assessments 
shall be included in the petition of the State of Nebraska in the tax 
suit next following. When the state or any municipal subdivision 
shall secure a deed under any tax sale, it shall pay to the county treas- 
urer all taxes and assessments, other than its own, included in the 
decree.” : 
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In view of the above mentioned section, and the hold- 
ing of our court in the case of County of Valley v. Milford, 
et al, 70 Nebr. 313, it is my opinion that they would not 
be required to account in the premises until a treasurer’s 
deed has been issued. The court in the case said among 
other things: 


“The steps necessary to be taken and the rights acquired by a 
county at tax sale differ very materially from the steps taken and the 
rights acquired by a private purchaser. The county is not a competi- 
tive bidder, and can only purchase when the property has remained un- 
sold for want of bidders. Again, the county is not required to pay 
the purchase price, and neither is it entitled to a twenty per cent 
interest on the purchase price, nor the allowance of attorneys’ fees in 
case of foreclosure. All of these questions seem to be settled by the 
statute or the prior decisions of this court. The distinctions between a 
purchase by the county and by an individual, as such, are so apparent, ~ 
it must be held that a different rule applies to a purchase made by 
a county and one made by an individual.” 


Again the court says in Johnson v. Finley, 54 Neb. 
733% 


“The county, therefore, does not in any way waive its lien by a 
purchase at tax sale; it simply takes advantage of one of the provi- 
sions of the statute, to enable it to procure a judicial sale of the 
property that will devest the title of the delinquent owner, and thus 
obtain the amount of taxes due. The lien for taxes is perpetual, and 
can only be devested by payment. When an individual purchases, 
he is compelled to pay the taxes, and the state, county and other 
municipal subdivisions receive and thereafter retain the money, and 
the law maintains the lien in force, for a stipulated number of 
years, to enable the purchaser to get his money with interest. But 
it was probably never contemplated that the county should ultimately 
become the owner in fee of the land, by purchase at judicial sale.” 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
March 10, 1924. 
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TAX SALES—PURCHASE BY COUNTY. 


A county board has no legal right to compete with individual bidders 
at the regular sale of land for taxes. 


Mr. Clyde B. Dean, 
County Treasurer, 
Fullerton, Nebraska. 
Dear Sir: 


Under date of October 26th you wrote this office and 
asked the following questions: 


“J, Can the county board through me compete with individual bid- 
ders at the regular sale of land for taxes? 


“2. If so what is the lowest fraction of a piece of land that we can 
pay the taxes on? 


“3. In case we should buy in some of this land for taxes out of 
the general fund would we distribute the money taken out of the 
general fund to the various sub-divisions of the County, the State 
their share and so forth or would we keep that money apart until the 
land was redeemed by the owner and then distribute it crediting the 
interest fund with the interest?” 


In answer to the questions which you have propounded 
permit me to say: 


(a) Iam of the opinion that the county board has 
no legal right to bid on taxes in competition with indi- 
vidual bidders at the regular sale of land for taxes. Sec- 
tion 6057, Compiled Statutes, 1922 edition, provides, among 
other things: 

“At all sales provided by law the county board may purchase for 
the use and benefit, and in the name of the county, any real estate ad- 


vertised and offered for sale when the same remains unsold for want 
of bidders.” 


You will observe that the county is only authorized 
under the above quoted provision of statute to buy lands 
at tax sale when the same remain unsold for want of 
bidders. , 


(b) I am of the opinion that when a county pur- 
chases real estate for taxes it should purchase the entire 
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interest in such real estate on which the taxes are delin- 
quent. 


(c) It is not my understanding that a county need 
take money out of its general fund when it purchases land 
for taxes. In fact I very much doubt the propriety of its 
doing so. 


In the case of County of Valley v. Milford, reported in 
70 Neb., you will find in the body of the opinion this state- 
ment: 


“The county is not a competitive bidder, and can only purchase 
when the property has remained unsold for want of bidders. The 
county is not required to pay the purchase price.” 


Section 6124, Compiled Statutes, which is a part of 
Article 20, Chapter 61, Compiled Statutes, 1922 edition, 
provides, among other things: 

“The state, city or county purchasing at any sale of real estate 
under this article, shall hold the certificate of sale as trustee for itself 
and all other political sub-divisions in whose favor the decree was ren- 
dered, and no money need be paid or deposited with the treasurer on 
such sales.” 


Section 6147, Compiled Statutes, provides, among other 
things, that where the state or any county or municipal 
corporation has purchased lands or lots for taxes: 


“It may at any time after the period of redemption, surrender and 
cancel its certificate of tax sale, in which case all taxes and assess- 
ments included in the sale shall stand as though no decree had been 
entered, and such taxes and assessments shall be included in the peti- 
tion of the state of Nebraska in the tax suit next following.” 


‘It is clear, I think, from the provision of statute above 
quoted that the law does not contemplate that a county 
or other municipality shall pay the amount due on a tax 
sale in cash. When the municipality purchasing the tax 
sale makes an assignment of such tax sale certificate it 
should, of course, receive the cash and at that time the 
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tax is distributed among the several political subdivisions 
entitled thereto. 
Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 

By GEO. W. AYRES, 

Assistant Attorney General. 
October 29, 1923. 


TAX SALE—SPECIAL ASSESSMENTS. 


Where the special assessments against real estate remain unpaid, 
but the general tax upon such real estate is paid the real estate 
may be sold to satisfy the lien of the special assessments. 


Mr. Pearl B. Woodworth, 
County Treasurer, 
Hastings, Nebraska. 

Dear Sir: 

You ask: Does the law require the treasurer or permit 
him to issue a tax sale on property where the general taxes 
have been paid in full, and only special paving, water or 
sewer taxes remain unpaid and delinquent? In answer to 
your question, I will say the law makes such special assess- 
ments a lien on real estate inferior only to the lien of gen- 
eral taxes, 

“All special assessments regularly assessed and levied as provided 
by law shall be a lien on the real estate on which assessed but shall 
be subject to the general taxes mentioned in the preceding section.” 

(Section 5826, Compiled Statutes, 1922 Edition.) 

Inasmuch as such special assessments are a lien on 
real estate, I am of the opinion that the real estate may be 
sold at tax sale for their non-payment. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
September 27, 1924. Assistant Attorney General. 
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TEACHERS’ CERTIFICATES—REGISTRATION 


It is only county and state teachers certificates which are required 
to be registered by the provisions of Section 6430 Compiled Stat- 
utes of Nebraska 1922 edition. - 


Hon. John M. Matzen, 
State Superintendent, 
Lineoln, Nebraska. 
Dear Sir: 


You call my attention to Section 6430, Compiled Stat- 
utes of Nebraska, 1922 edition, which provides: 

“Each holder of a teacher’s certificate of any grade or class shall, 
before he begins to teach, register the same in the office of the county 
superintendent of the county in which he shall teach. No certificate 
shall be valid in any county until so registered. Such registration 
shall be without fee.” 


and inquire whether in my opinion said section is applicable 
to city certificates issued under Articles XX VI and XX VII 
of Chapter 63, Compiled Statutes of Nebraska. 


In answer to your question, I will say that said Section 
6430 forms a part of an act passed in 1919, which was an 
act to repeal certain sections of the Revised Statutes for 
1913, and to provide for the issuance of county and state 
certificates, and to make provisions for their validity, re- 
newal and conversion into professional certificates. 


The act does not purport to change, amend or modify 
in any way the prior act, which authorized the issuance of 
city certificates. This being true, I am of the opinion that 
the provision for the registration of teacher’s certificates 
is only applicable to the kind of certificates provided for by 
the act, of which it is a part, that is to say, county and 
state certificates, and that it is not applicable to city certi- 
ficates issued in conformity with the provisions of Articles 
XXVI and XXVII of the school law, although the language 
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used in Section 6430 considered alone is broad enough to 
include all grade and classes of certificates, no matter by 
whom isued. 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
September 5, 1923. 


TOBACCO—CIGARETTES. 


It is illegal to offer for sale tobacco or cigarettes at a church picnic, 
or otherwise, unless the seller has first procured a license for the 
sale of same. 


Rev. F .W. Falkenroth, 

Route No. 1, 

Beatrice, Nebraska. 

Dear Nir: 

In reply to your favor of the 26th instant concerning 
the question of selling cigars and tobacco at a church 
picnic to be held by your church in the early part of 
June, and inquiring if it is necessary to obtain a license, 
you are informed that Section 9848, Compiled Statutes, 
1922, provides as follows: 


“Whoever shall sell, give, or furnish in any way any tobacco in 
any form whatever, or any cigarettes, or cigarette paper, to any minor 
under eighteen years of age, shall be fined, for each offense, not less 
than twenty dollars nor more than fifty dollars or be imprisoned for 
not less than ten nor more than thirty days.” 


_ Section 9850, Compiled Statutes, 1922, provides that 
licenses for the sale of cigars, tobacco, cigarettes and 
cigarette material to persons over the age of twenty-one 
years may be secured by the clerk of any town or village 
for the sale of such materials within the town or village, 
and for the sale outside the town such license may be 
secured from the county clerk. 
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We are of the opinion that it is illegal and unlawful 
for you to sell or offer for sale tobacco or cigarettes 
at any church picnic, or otherwise, without first having 
secured a permit in the manner provided by law. Since 
the law provides no exceptions, it would therefore seem 
to be applicable to all persons, and the fact that you 
are conducting such sale solely for the convenience of 
your people present at the picnic would not relieve you 
from the obligation of securing a license. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LEE BASYE, 
Assistant Attorney General, 
May 31, 1923. 


TOBACCO—LICENSE. 
License must be secured to sell tobacco and must designate the place. 


Mr. W. B. Lindstrom, 
Assistant Cashier, 
First National Bank, 
Holdrege, Nebraska. 
Dear Sir: 

You inquire whether a person mey secure a license to 
sell cigars and tobacco at farm sales, the fee going 
to the school fund of the district wherein the sale is 
carried on. 


Section 9851, Compiled Statutes of Nebraska, 1922, 
provides that the application for a license to sell cigars, 
tobacco, ete., shall state the exact location of the place 
of business. This does not seem to make provision for 
the sale of cigars, tobacco, etc., in the manner referred 
to in your letter. 


Section 9853, Compiled Statutes of Nebraska, 1922, 
provides that the license shall authorize the sale of cigar- 
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ettes, etc., at the place of business described in the license 
for the period of one year. 


Section 9855, Compiled Statutes of Nebraska, 1922, 
says that the moneys collected for license fees shall be 
paid over to the treasurer of the school fund for the 
particular town, city, village or county, as the case may be. 
This depends upon whether the place of business is located 
in a municipality or some place outside of a municipality. 


It is very doubtful, therefore, if the person you have 
in mind would have the right to sell tobacco at, all unless 
he secures a license for each place of business. 


Very truly yours, 


O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
October 10, 1924. 


? TOBACCO—LICENSE TRANSFERABLE 


Mr. Frank Pilger, 
City Treasurer, 
Pierce, Nebraska, 
Dear Sir: 


Section 9850, and following sections, Compiled Statutes 
of Nebraska, 1922, provides that the license to sell tobacco 
shall be secured from the clerk of the city, town or village 
where the business is to be conducted, and if the business 
is to be conducted outside of the city, town or village the 
license shall be procured from the clerk of county. The 
respective clerks should collect the license money at the 
time the application is made. It is the duty of the clerks 
to require the payment of the money at the time of issuing 
the license, which under the provisions of the sections of 
the statute referred to is for the period of one year. We 
know of no provision for granting it for a less time. 
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If the owner sells his business the provision for trans- 
fer of license is set forth in Section 9857, Compiled Statutes 
of Nebraska, 1922. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
July 3, 1924. : 


TOWNSHIP SUPERVISORS—NOMINATION 


A township supervisor is not nominated at the primary election. He 
may be nominated by a caucus. 

Benton Perry, Esq., 

County Attorney, 

York, Nebraska. 

Dear Sir: 

The nomination of a supervisor in a county under town- 
ship organization is not made at the primary election. That 
office is one of the offices, which is expressly exempted by 
statute from the provisions of the primary election law. 
This being true I think a supervisor may very properly be 
nominated at a caucus, but I do not recall any provisions 
of statute now in force, which require the caucus to be 
held just one week prior to the convention. 


Section 2164, Compiled Statutes, which is referred to in 
your Jetter, was a part of an act, which was suspended by 
the filing of a referendum petition, and at the ensuing 
election, the act of which said section formed a part was 
repudiated by the electors by a decisive majority. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
March 27, 1924. Assistant Attorney General. 
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TRADEMARKS. 


Trademarks pertaining to certain kinds of business may be registered. 


Federal Live Stock Remedy Company, 
York, Nebraska. 
Dear Sir: 

Your letter of January 29th does not state what sort 
of a tradmark you desire to register in this state. Per- 
sons or concerns engaged in the business of supplying! 
towels, coats, aprons, toilet devices, or other kindred 
articles or supplies, for hire or compensation, may protect 
their trade mark by registering same in the office of the 
Secretary of State and also in the office of county clerk in 
which the principal place of business is situated, and by 
making publication in a newspaper published in the county 
once each week for three consecutive weeks. (Section 7155, 
Compiled Statutes of Nebraska, 1922.) 


Persons engaged in manufacturing, bottling, or selling 
soda waters, etc., may protect their trademark by filing 
- with the office of the Secretary of State a description of 
the same, and making publication as required by law. (Sec- 
tion 9110, Compiled Statutes of Nebraska, 1922.) 


These two provisions seem to be the only ones pertatn- 
ing to registration of trademarks in the state. Ordinarily 
trademarks and trade names, etc., which involve the obtain- 
ing of patents or copyrights are governed by the laws of 
the United States. Copyrights and patents are secured 
through the patent office at Washington. 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
February 1, 1924. a 
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UNIVERSITY—SALE OF TEXT BOOKS 


Where the statute provides for the sale of text books at “cost”, such 
books should be furnished to the students at the purchase price 
of said books plus the necessary charge for transportation and 
handling by the University. 


Mr. L. EB. Gunderson, 
Iinance Secretary, University of Nebraska. 
Lincoln, Nebraska. 


Dear Sir: 


In compliance with your request for an opinion from 
this office of the meaning of the word “cost”? as used in 
Section 6728, Compiled Statutes, 1922, which reads as fol- 
lows: 


“The regents shall procure all text books to be used in the Uni- 
versity, and shall furnish them to students at cost.” 


you are informed that the term “cost” is a word of 
equivocal meaning. In the case of Goodwin v. United States, 
10 Fed. Cases, 625, the court said: 

“The term ‘cost’ is certainly of an equivocal meaning. Thus the 
actual ‘cost’ of a bale of goods purchased at Liverpool is composed 
of the price paid for it, or, in other words, the prime cost and charges, 
including commissions on the purchase, the package, if any, and if 
the goods were purchased at the manufactory, then it includes not 
only the prime cost and all charges attending them to the place of 
exportation, but also the charges before mentioned, and perhaps 
many others.” 


In the case of Hygenic Chemical Co, v. Provident Chem- 
ical Works, 176 Fed. 525, the court said, “ ‘ costs’ may be 
considered as synonymous with ‘expense’.” 

It is our opinion that the legislature intended that 
books should be furnished to the students of the University 
without expense to the state of Nebraska. We hold that the 
word “cost” should be construed to mean the purchase price . 
of the books at the book store plus the necessary charges 
of transportation and handling of the books by the Univer- 
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sity, and that the regents should neither make a profit nor 
suffer a loss by the handling of books sold to the students. 


Respectfully submitted, 


O. 8S. SPILLMAN, 
Attorney General, 


By LEE BASYE, 
Assistant Attorney General. 
-March 26, 1923. 


UNIVERSITY REGENTS—VACANCY 


A regent of the state university who was elected by the electors of the 
entire state does not vacate his office merely by removing from 
the district in which he resided when elected to some other place 
in the state. 


Hon. Thomas C. Osborne, 
State Senator, 
Lincoln, Nebraska. 
Dear Sir: 

You inquire whether the office of regent of the State 
University is vacated when the regent removes from the dis- 
trict by which he was elected. 


In answer to your question, I will say “Yes.” If a 
regent who is elected from’ a certain district and by the 
electors of that district, removes permanently from the dis- 
trict in which he resided at the time he was elected and for 
which he was elected, his office by that act of removal be- 
comes vacant. But, a regent who was elected by the state at 
large, as regents were elected prior to the amiendment of the 
Constitution in 1920, does not vacate his office by such 
removal. 


Section 10, Art. VII, Constitution of Nebraska, con- 
tains the proviso: 


“That the regents elected before the adoption of this Constitution 
shall serve out their respective terms and that the successors of those 
whose terms expire in January, 1923, shall be elected from districts 
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numbered three and four respectively at the general election to be 
held in 1922; of those whose terms expire in 1925, from districts num- 
bered one and two, at the general election to be held in 1924, and of 
those whose terms expire in 1927, from districts numbered five 9 six, 
at the general election to be held in 1926.” 


Prior to the amendment of the Constitution, in 1920, 
the section providing for the government of the University 
by regents, read as follows: 

“The general government of the University of Nebraska shali, 
under the direction of the Legislature, be vested in a board of six 
regents to be styled the Board of Regents of the University of 
Nebraska, who shall be elected by the electors of the state at large, 
und their term of office, except those. chosen at the first election as 
hereinafter provided, shall be six years.” 


Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 17, 1923. 


VILLAGES—CONTRACT FOR ELECTRICITY. 

A village may lawfully make a contract with a lighting and power 
company for the supplying of electricity for the use of the village. 

Mr. J. H. Hebner, 

Bristow, Nebraska. 

Dear Sir: 

You say the Minnesota Electric Distributing Co., is 
building a high line for lighting and power purposes, and 
has offered to furnish your village electricity for light and 
power purposes at certain prices, and you inquire whether 
the company can raise the rate after the line is installed. 
You also inquire how the line would be kept up if the 
company should fail, and whether the company would be 
licensed by the State of Nebraska. 


In answer to your questions, I will say that I think 
your village can make a contract with the lighting and 
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power company to furnish electricity that will be valid 
and binding upon the company. If the company should 
fail I know of no way by which you could enforce the 
¢ontract or by which of necessity the transmission line 
would be kept up. I assume that if the company complies 
with the Nebraska laws it will be permitted to-do business 
in the state. 
Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
March 1, 1923. 


VILLAGES—FISCAL YEAR. 


Municipal fiscal year for villages begins upon the last Tuesday ir 
April. 


Mr. C. D. Wardrop, 
Village Clerk, 
Comstock, Nebraska. 
Dear Sir: 

You ask our opinion as to the conflict between Sec- 
tions 4226 and 4368, Compiled Statutes of Nebraska, 1922, 
which fixes the fiscal year for villages, in the one case as 
the last Tuesday in April, and in the other case as the 
first Tuesday in May. 


The history of the legislation reveals that both of 
these sections originated in the Act of 1879. Section 
4226 in the original Act had no provision in it that the 
last, Tuesday in April should be the beginning of the muni- 
cipal year. The Act of 1879 did contain the provision that 
the fiscal year should begin on the first Tuesday in May. 
The original Act was carried forward and incorporated 
in Cobby’s Annotated Statutes of 1911. Section 8884 of 
Cobby’s Laws of 1911, was amended by the Session Laws 
of 1913, page 646, to provide as Section 4226, Compiled 
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Statutes of Nebraska, now reads. The old provision of the 
1879 laws that the municipal year should begin on the 
first Tuesday in May does not seem to have been expressly 
repealed. 


The courts do not favor repeals by implication if a 
later Act can be reconciled by the former Act. It seems, 
however, that-these two inconsistent provisions are so un- 
reconcilable that we must conclude that the last expression 
of the Legislature will govern and that the municipal 
year begins as provided by the provisions of Section 4226, 
the last Tuesday in April. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 2, 1924: 


VILLAGES—FUMIGATION 


The expenses of fumigation are properly chargeable to the village in 
which the fumigated premises are situated. 


Dr. N. D. Talcott, 
Greenwood, Nebraska. 
Dear Sir: 
You inquire: 
“In a case of scarlet fever within an incorporated village, who has 
to pay the expense of fumigation, when the case is ready to be re- 


leased ?” gh 


BS 


In answer to your question I will say the statute pro- 
vides : 

“The department of public welfare shall have supervision and con- 
trol of all matters relating to necessary sanitation and quarantine, the 
department shall formulate, adopt and publish such proper and reason- 
able general rules and regulations as will best serve to promote sani- 
tation throughout the state, and prevent the introduction or spread of 
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disease. In addition to such general and standing rules and regulations, 
in cases of emergency wherein the health of the people of the entire 
state or any locality therein shall be menaced by or exposed to any 
contagious, infectious or epidemic disease or diseases arising from un- 
sanitary conditions, or when a local board of health having juris- 
diction of a particular locality shall fail or refuse to act with suf- 
ficient promptitude and efficiency in any such emergency, or in locali- 
ties wherein no local board of health shall have been established, as 
provided by law, the department of public welfare shall adopt and en- 
force special quarantine and sanitary regulations such as the occasion 
and proper protection of the public health may require. All mneces- 
sary expense incurred in the enforcement of such rules and regulations 
shall be paid by the city, village or county, for and within which the 
same shall have been incurred. All officers and other persons shall 
obey and enforce such quarantine and sanitary rules and regulations 
as may be adopted by the department of public welfare. Any person 
who shall fail, neglect or refuse to obey or enforce such rules or 
regulations shall, upon conviction, be fined not less than fifteen 
dollars or more than one hundred dollars for each offense.” (Section 
$223, Compiled Statutes, 1922.) 


and I understand the state board requires fumigation in all 
cases of scarlet fever. 


This being true, I am of the opinion the expenses of 
fumigation are properly chargeable to the village in which 
the fumigated premises are situated. 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
November 12, 1924. Assistant Attorney General. 


WORKMEN’S COMPENSATION LAW 
The Travelers Insurance Company, 
City National Bank Building, 
Omaha, Nebraska, 
Gentlemen : 


Your letter of February 13th requests the interpreta- 
tion by this department of Section 3029, Compiled Statutes, 
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1922. Your particular inquiry is to the manner of the joint 
election of employers and employees not included in those 
named by the statute as governed by the employers liability 
law. 

As stated in your letter, our law permits an employer 
not named in the act to take advantage of the act by filing a 
joint election of the employer and employee with the com- 
pensation commissioner of this state. If you have examined 
the compensation law you will notice that all of those named 
in the act as bound thereby are considered ‘bound unless they 
file an election not to be bound by the act. An employee 
may elect not to be bound by the act by so advising the en:- 
ployer and the compensation commissioner. 


This same procedure is followed largely in permitting 
one not named in the act to take advantage thereof. The 
compensation commissioner requires a financial statement 
of the ability of the person or corporation to carry its own 
risks as an employer. Upon filing this with the compensa- 
tion commissioner and notice of election to be bound by the 
act, the employer is so bound. The employer should then 
post notice in the place of business and notify the employ- 
ees of his action, in the same manner as provided in other 
cases, as set forth by Sections 3035 and 3036, Compiled 
Statutes, 1922. 

If an employee, after having been notified, desires not 
to be bound by the act, he should notify both his employer 
and the compensation commissioner. 

We believe this answers your inquiry and gives you an 
idea of the procedure to be followed. For your further in- 
formation we enclose blank financial statement as a form 
of statement to be submitted to the compensation com. 
missioner. 

Very truly yours, 
O. S. SPILLMAN, : 
Attorney General. 


By LLOYD DORT, 
February 14, 1923, Assistant Attorney General. 
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WORKMEN’S COMPENSATION ACT—CITY 
ATTORNEY. 
Hon. L. B. Frye, 
Compensation Commissioner, 
Lincoln, Nebraska. 
Dear Sir: 
In your letter of the 18th instant you say: 

“We would like your opinion as to whether a city attorney ap- 
pointed for the term of one year by the mayor, and approved by the 
city council, is covered by the Nebraska Workmen’s Compensation 
Act, im the event that an accident occurs, arising out of and in the 
course of his employment.” 


Your question is answered, I think, by the provisions 
of Section 3038, Compiled Statutes of Nebraska, 1922, 
which provides that the term “employee,” 

“shall not include any official of the state, or any governmental 
agency created by it, who shall have been elected or appointed for 
a regular term of office, or to complete the unexpired portion of any 
regular term.” 

Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
March 19, 1924. 


WORKMEN’S COMPENSATION ACT—OFFICIALS. 


Workmen’s compensation act does not apply to any official appointed 
or elected for a regular term. 

Mr. Fred Ochsenbein, 

Assistant Manager, 

Southern Surety Company, 

Omaha, Nebraska. 

Dear Sir: 
Answering your inquiry of May 26th, 1924, relative 

to the liability of the county under the workmeen’s com- 
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pensation act for injuries which might be sustained to the 
sheriff or members of the county board, and as to whether 
or not counties should take out insurance for this protec- 
tion, we respond as follows: 


Section 3038, Compiled Statutes of Nebraska, 1922, 
expressly excludes any official of the state or any govern- 
mental agency created by it, who shall have been elected 
or appointed for a regular term of office, or to complete 
the unexpired portion of any regular term. Under this 
exclusion of the statute we do not believe that the work- 
men’s compensation act covers either the sheriff or mem- 
bers of the county board. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
May 27, 1924. 


WORKMEN’S COMPENSATION—WIFE AS 
EMPLOYE. 

A wife, who is employed by her husband for extra and unusual ser- 
vice rendered him outside of her domestic duties is entitled to 
recover under the Workmen’s Compensation Act for injuries 
received by her in the discharge of said duties. 

Hon. L. B. Frye, 

Commissioner of Labor, 

Lincoln, Nebraska, 

Dear Sir: 

You ask: 

“Can a wife be construed as an employe of her husband, or vice 
versa, under the compensation law, or under the law of ‘contract’ 
of employment?” 

So far as the wife is concerned your question is 
answered in effect I think by a decision of the supreme 
court, in which it was held: 
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“An express contract between husband and wife that she shall 
receive reasonable compensation for extra and unusual services ren- 
dered him outside of her domestic duties is valid, and, when establish- 
ed by a preponderance of the evidence, is enforceable as against him 
or his estate.” (In re Estate of Cormiek. 100 Neb. 669.) 


It would seem although I have no case directly in 
point that a like rule would obtain in a case where the 
husband is a bona fide employee of his wife. 


In jurisdictions where the rule of the common law 
prevails that a wife cannot make a valid contract with 
her husband she is excluded from the operation of the 
Workmen’s Compensation law. (See Ruling Case Law. 
Vol. 28, p. 765 and Humphrey's Case, 227 Mass. L166.) 

Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 


T. 


May 28, 1924. 


WARRANTS—COUNTY 


Warrants should be drawn for current expenditures, not old claims 
not in estimate. County Board pay beyond 85% of levy at their 
peril. 

Mr. R. P. Kepler, 

County Attorney, 

Sidney, Nebraska. 

Dear Sir: 

Your letter.of April 17th was duly received. Under the 
provisions of Section 862, Compiled Statutes, 1922, you will 
note that the board cannot issue a warrant for any amount 
exceeding 85% of the amount levied for the current year 
unless there be money in the treasury to the credit of the 
proper fund. This is some indication that warrants might 
be drawn up to 85% of the levy for the year. On the other 
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hand, we find Section 864, Compiled Statutes, 1922, which 
provides that after 85% of the amount levied for the year 
is exhausted and there is no fund in the treasury for the 
payment of claims, they are not chargeable against the 
county but may be collected by civil action from the county 
board drawing such warrants. This indicates there might 
be some degree of danger if the county board should draw 
warrants for salaries earned and which should have been 
paid by the previous levy. If this previous levy is insuffi- 
cient it would seem that the county board could not be com- 
pelled to issue a warrant for more than 85% if the previous 
fund was exhausted and no funds in the treasury. 


Likewise, it would seem that while future contracts 
may be entered into in anticipation of the levy, the salaries 
are under-a previous contract so far as the present year is 
concerned, and that the future levy was intended for the 
salaries to be paid under that levy. 


In this connection would cite you to the case of Patter- 
son v. State, 2 (Unof.) Neb. 765, wherein the court said 
that the mandamus proceeding could not be maintained. The 
court further stated on page 767, that if the money was not 
in the hands of the treasurer no warrant could ‘be legally 
drawn against it. It seems in your case that the fund upon 
which these warrants would be drawn is exhausted. Until 
that fund is replenished it would therefore seem there 
might be some danger in drawing warrants against it in 
anticipation of the new levy for the present salaries. 

Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General 


By LLOYD DORT, 
Assistant Attorney General 
April 20, 1923. 
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WARRANTS—COUNTY 


A county warrant issued against the general fund of a certain year is 
not ordinarily payable out of the general fund of a subsequent 
year. 


Harry A. Koch Company, 
Howard at Highteenth, 
Omaha, Nebraska. 

Dear Sir: 


You say you have two warrants issued on the general 
fund of Garden County in 1922. 


You inquire whether these warrants must be paid from 
the 1922 taxes or whether all taxes for the general fund re- 
gardless of whether they are 1922 or 1923 taxes should be 
applied to the payment of these warrants. 


It is the opinion of this department that the warrants 
in question should be paid out of the taxes levied for the 
year 1922, and cannot properly be paid out of the taxes 
levied for 1923, unless a part of the tax levied for the year 
was avowedly levied for the purpose of taking care of de- 
ficiencies arising in 1922, so long as any claims properly 
payable out of the general fund levy for 1923 remain unpaid. 

“A county warrant issued against the general fund of a certain 
year is not payable out of the general fund of a subsequent year, 
unless included in the estimate of the latter year or unless, after de- 


ducting the items included in such estimate sufficient remains to 
pay such warrant.” (State v. Clark, 79 Neb. 263.) 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General 


By GEO. W. AYRES, 
Assistant Attorney General 
May 2, 1924. 
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WARRANTS—STATUTE OF LIMITATIONS. 


Warrants of municipal corporations are subject to the statute of limi- 
tations. 


Mr. L. G. Cross, * 
Harry A. Koch Company, 
Omaha, Nebraska. 
Dear Sir: 

In answer to your letter of the fourth instant permit 
me. to say that in the case of Brewer v. Otoe County, 
1 Neb. 373, the supreme court of this state held: 


“The statute of limitations does not limit the time within which 
proceedings to enforce the payment of county warrants shall be insti- 
tuted.” 


In a later case the supreme court held: 


“The statute of limitations will run against a warrant issued by 
the proper authorities of a village. Such warrant will be barred in 
five years from the time it becomes due. Brewer v. Otoe County, 1 
Neb. 378, is based upon special legislation relating to county warrants.” 


I am of the opinion, generally speaking, that the 
warrants of municipal corporations are subject to the 
statute of limitations just as are negotiable instruments. 
I do not recall any cases in which this question has been 
decided, since the first of last January. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
August 7, 1923. 
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WARRANTS—TOWNSHIP. 


A township may issue warrants. Such warrants are not negotiable 
instruments. 


Mr. R. G. Albin, 
Gibbon, Nebraska. 


Dear Sir: 


In answer to your letter of the 24th instant permit 
me to say, that the letter to Mr. Barton, to which you refer, 
merely went to the extent of holding that town warrants 
might be issued in certain cases. I enclose herewith a 
copy of the letter. You will note the authority given by 
statute is to draw warrants 


“for moneys raised for town purposes or apportioned to the town by 
the county or state.” 


There is no suggestion in the letter of any authority 
to draw warrants in an unlimited amount or upon funds 
which have not been voted or provided for in some way. 


The writer is of the opinion that in strict law the 
township officers do not have the legal right to draw war- 
rants upon a fund which is not in existence and which 
is contingent upon the favorable action of the electors at 
the annual town meeting next year. I may add that, in 
my opinion, township warrants are not negotiable instru- 
ments and the township, even though they have been 
sold to an innocent purchaser, may interpose any defense 
against their payment which it could .-have interposed 
against the original holder of the warrant. 


It has been so held as to county and school district 
warrants and I see no reason why there should not be 
a like holding in the case of township warrants. School 
warrants are not negotiable paper, and purchasers take 
them subject to all equities existing against the origina} 
holders. (State v. Melcher, 87 Neb. 359.) 

Viewing the matter in this way, I take it the company 
which sold the grader is even more vitally interested in 
the validity of the contract of sale than is the township, 
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for if the contract of sale is void it may have difficulty in 
getting its pay, although, if the grader is satisfactory and 
is retained by the township, I assume that the township 
will be willing to pay for it even though the contract of 
sale was irregular in the first instance. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
: Assistant Attorney General. 
September 26, 1923. 


WARRANTS—VALIDITY. 
Warrants issued in violation of Jaw are void. 


Mr. &. C. Coyner, 
Keystone, Nebraska. 
Dear Sir: 


You inquire whether or not warrants issued on the 
county treasurer after the quota of 85% is exhausted are 
valid and existing obligations against the county. 


If the warrants are issued in violation of the law they 
are void as against the county. Section 864, Compiled 
Statutes of Nebraska, 1922, provides: 

“Any warrant drawn after eighty-five per cent of the amount 
levied for the year is exhausted, and where there are no funds in the 
treasury for the payment of the same, shall not be chargeable as 
against the county, but may be collected by civil action from the 
county board making the same, or any member thereof.” 


Section 862, Compiled Statutes of Nebraska, 1922, 
provides that it is unlawful for the county board to issue 
warrants for any amount, exceeding the aggregate of eighty- 
five per cent of the amount levied by tax for the current 
year, except there be money in the treasury to the credit 
of the proper fund for the payment of the same. Warrants 
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issued in excess of the statutory limit are void. (Bacon v. 
Dawes Co., 66 Neb. 191.) 


It is probable that if the warrant is drawn against 
some specific fund, in which fund there is money to 
meet the warrant, that the warrant would be valid, but 
the warrants must not; be drawn in violation of the sections 
referred to. 

Very truly yours, 


O. S. SPILLMAN. 
Attorney General. 


By LLOYD DORT, 
Assistant Attorney General. 
October 1, 1924. 


WATER POWER—EXTENSION OF TIME. 

' The department of public works has power in the event of abnormal 
conditions to extend the time within which the diversion works 
must be completed. 

Hon. R. L. Cochran, 

State Engincer, 

Lincoln, Nebraska. 

Dear Sir: 

In response to your oral request for an opinion from 
this department, as to what measures should be taken to 
clear your records of what are apparently overlapping 
appropriations of water from the Loup River for power 
purposes, and to determine who has the prior right to 
such water, I will say I understand the parties interested 
in Application No. 709, have failed to comply with the 
provisions of statute in the matter of making reports 
to your department, also that the extension of time hereto- 
fore granted by the department for the completion of the 
work called for by the terms of. the grant of the appropria- 
tion expired long ago, while the work has not been com- 
pleted, and in fact is apparently no nearer completion 
than it was five years ago. 
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I further understand that the Water Power District 
of Omaha, which it was proposed to form for the purpose 
of using the water of the Loup River for water power pur- 
poses, and in whose behalf Application No. 1548 was made, 
has never been organized. 


In view of these facts, permit me to suggest that you. 
fix a day for a hearing to determine whether said 
appropriations should be cancelled, and give due notice 
of the time of such hearing to all parties interested therein. 

On the question of the right of the department to 
extend the time given to appropriators to complete their 
work, I call your attention to the second paragraph of the 
syllabus Jn re Babson, reported in 180 Northwestern, at 
page 562 thereof, which reads as follows: 

“The department of public works in event of abnormal conditions, 
such as these created by the World War, has discretion to extend the 


time within which the work of diverting water for power purposes, 
under a permit previously given, may be completed.” 


Very truly yours, 
O. 8S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
August 7, 1923. 


WOMEN—ELECTION BOARD 


The law does not forbid women serving on the election board more 
than nine hours a day or between the hours of 10 P. M. and 6 
A. M. 


Mr. William D. McHugh, Jr., 
Election Commissioner, 
Omaha, Nebraska. 

Dear Sir: 


In answer to the question asked in your letter of the 
22nd instant, permit me to say that in my opinion the law 


164 REPORT OF ATTORNEY GENERAL 


does not forbid women serving on the election board more 
than nine hours a day or between the hours of 10:00 P. M. 
and 6:00 A. M. at the general city election held in the ORY. 
of Omaha. 


The only classes of females to whom the law. refers are 

_ those employed in manufacturing, mechanical and mercan- ' 
tile establishments, in laundries, hotels and restaurants, in 

offices and by public service corporations, and even the 

female employees of public service corporations may work 

between the hours of 10:00 P. M. and 6:00 A. M. Members 

of the election board do not belong to any one of the above 

enumerated classes. 


In the case of State v. Crownse, reported in 181 N. W. 
at page 562, it was held that the World-Herald Publishing 
Company was not. within the Act prohibiting employmen: 
of female labor between the hours of 10:00 P. M. and 6:00 
A. M. or for more than nine hours a day in cities of ‘the 
metropolitan and first class. 


In the instant case all the reasons exist that determin- 
ed the holding in that case and in addition thereto one 
other. The members of the various election boards are not 
employees strictly speaking—they are public officers. They 
take an oath of office and their compensation is fixed and 
their duties defined by statute. 


Very truly yours, 
O. S. SPILLMAN, 
Attorney General 


By GEO. W. AYRES, 
Assistant Attorney General - 
January 24, 1924. 
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WOMEN—LABOR LAW. 


1. Charwomen employed in the court house are not among those whose 
employment between the hours of 10 P. M. and 6 A. M. is pro- 
hibited by law. 


2. The employment of female telephone operators by hotel and de- 
partment stores between the hours of 10 P. M. and 6 A. M. in 
any city of the metropolitan or first class is forbidden by statute. 


3. The employment of maid service by hotels in cities of the metropol- 
itan and first class between the hours of 10 P. M. and 6 A. M. is 
forbidden by statute, 


Hon. L. B. Frye, 
Commissioner of Labor, 
Lincoln, Nebraska. 
Dear Sir: 
in your letter of recent date you say: 
“Please give an opinion as to whether or not the following come 
under the female labor law of Nebraska: 
“Charwomen employed in court house, Omaha after 10:00 P. M. 


“Telephone operators working after 10:00 P. M. at hotels and 
department stores. 


“Maid service at the Fontenelle Hotel after 10:00 P, M. 


“Elevator operators working after 10:00 P. M., City National 
Bank Building, which serves offices occupied by surgeons, physi- 
cians, attorneys, ete. 


“In clubs, such as the Athletic Club, Happy Hollow Club, Chamber 
of Commerce, etc.” 


I will endeavor to answer the questions, which you 
propound in the order in which they are asked, and as 
preliminary thereto call your attention to Section 7659, 
Compiled Statutes, which reads as follows: 


“In metropolitan cities and cities of the first class no female shall 
be employed in any manufacturing, mechanical or mercantile establish- 
ment, laundry, hotel or restaurant, office or by any public service cor- 
poration in this state more than nine hours during any one day or 
more than fifty-four hours in one week. The hours of each day may 
be so arranged as to permit the employment of such female at any 
time from six o’clock A. M. to ten o’clock P. M., but in no case shall 
such employment exceed nine hours in any one day, nor shall such 
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female be employed except by public service corporations between the 
hours of 10 P. M. and 6. A. M.” 


Construing the above quoted provisions of statute, I 
will say that I am of the opinion: 

(1) - That charwomen employed in the court house at 
Omaha are not among those, whose employment between 
the hours of 10 p. m. and 6 a. m. is prohibited by law. 


(2) That the employment of female telephone opera- 
tors by hotels and department stores between the hours of 
10 p. m. and 6 a. m.-in any city of the metropolitan class 
or first class in this state is forbidden by statute. 


(38) That the employment by the Fontenelle Hotel at 
Omaha of maid service for any time between 10 p. m. 
and 6 a. m. is forbidden by statute. 


(4) That the employment of female elevator oper- 
ators to work at any time between the hours of 10 p. m. 
and 6 a. m. in the City National Bank Building in the 
City of Omaha is not forbidden by statute. 

(5) That the employment of females to work between 
the hours: of 10 p. m. and 6 a. m. in clubs such as the 


Athletic Club, Happy Hollow Club, Chamber of Commerce, 
etc., is not forbidden by statute. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By GEO. W. AYRES, 
Assistant Attorney General. 
January 23, 1924. 
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WOMEN—LABOR LAW—NEWSPAPER. 


A newspaper publishing company engaged exclusively in printing and 
publishing a daily newspaper is not a manufacturing nor a mechan- 
ical establishment as such terms are used in the statute regulating 
the hours of labor for women. 


Hon. L. B. Frye, 

Deputy Secretary of Labor, 
Lincoln, Nebraska. 

‘Dear Sir: 

You submit to this department for its opinion upon 
the matters therein discussed a letter received by you 
under date of February 14, 1924, from the Norfolk Daily 
News. I note the letter says: 

“Will you please give us your opinion of the application of the 


Child Labor Law of Nebraska in the case of the employment of car- 
rier boys for newspapers under the following conditions?” 


In answer to the question asked by the “News,” I will 
say that assuming the public schools close at 4 p. m., I do 
not believe there is any violation of law in the employment 
of boys under fourteen years of age to deliver papers 
under the circumstances outlined in the letter. 


The occupations in which the employment of children 
under fourteen years of age is prohibited are set forth in 
Section 7669, Compiled Statutes, 1922 edition, which reads 
as follows: 

“No child under fourteen years of age shall be employed, permitted 
or suffered to work in, or in connection with any theatre, concert hall, 
or place of amusement, or in any mercantile institution, store, office, 
hotel, laundry, manufacturing establishment, bowling alley, passenger 
or freight elevator, factory or work shop, or as a messenger or driver 
therefor within this state. No person, firm or corporation shall employ 
any child under fourteen years of age in any business service what- 
ever during the hours when the public schools of the school district in 
which the child resides are in session.” 


It is quite clear that the business carried on by “The 
Norfolk Daily News” is not to be classed with most of the 
occupations as set forth above, in which child labor is pro- 
hibited, and, in the case of State v. Crounse, decided not 
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very long ago by the supreme court of this state, it was 
held: 


“A newspaper publishing company, engaged exclusively in printing 
and publishing a daily newspaper, though it employs machinery and 
mechanical labor in its operation, is not a manufacturing nor a mechan- 
ical establishment, as such ee are used in the statate regulating 
the hours of labor for women.’ 


Doubtless, the ruling would be the same in the instant 
case, and by a parity of reason, I am of the opinion it 
would be held that a newspaper is no more a factory or 
workshop than it is a manufacturing establishment. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 23, 1924. 


WOMEN—LABOR LAW—NURSES. 


Female nurses. in training in hospitals of metropolitan cities and cities 
of the first class are not within the provisions of the female labor 
law, which forbids working for more than nine hours during any 
one day or more than fifty-four hours in one week or between the 
hours of 10 P. M. and 6 A. M. 


Hon. Luther B. Frye, 
Commissioner of Labor, 
Lincoln, Nebraska. 
Dear Sir: 

In your letter dated February 13, 1924, you say: 

“Will you kindly give us your opinion as to whether hospitals come 
under the provisions of the Female Labor Law of this state?” 

The only provision of statute bearing upon this ques- 
tion so far as I have been able to ascertain is Section 


7659, Compiled Statutes, 1922 edition, which reads as 
follows: 
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' “In metropolitan cities and cities of the first class no female shall 
be employed in any manufacturing, mechanical or mercantile estab- 
lishment, laundry, hotel or restaurant, office or by any public service 
corporation in this state more than nine hours during any one day or 
more than fifty-four hours in one week. The hours of each day may be 
so arranged as to permit the employment of such female at any time 
from six o’clock A. M., to ten o’clock P. M., but in no case shall such, 
employment exceed nine hours in any one day, nor shall such female be 
employed except by public service corporations between the hours of 
10:00 P. M. and 6:00 A. M.” 


It is quite clear I think that hospitals are not manu- 
facturing, mechanical or mercantile establishments, neither 
are they laundrys, hotels or restaurants, and so far as 
nurses in training in such hospitals are concerned, they are 
not engaged in office work, within the meaning of the 
statute in my opinion. It follows that if they come under 
the Female Labor Law at all, it is upon the ground that 
they are public service corporations, and upon that ques- 
tion, I will say that in my opinion they are not public 
service corporations in the sense in which that term is 
used in the statute under consideration. 


I am of the opinion that the phrase “public service 
corporations” as used refers to transportation, electric 
light and telephone companies, and corporations of like 
character. 

Very truly yours, 


O. 8. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
February 14, 1924. 
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WORKHOUSE. 


A workhouse is a distinct institution, separate and distinct from the 
eounty jail although the situs may be the same. 


Mr. J. A. Thratikill, 
Sheriff, 
Loup City, Nebraska. 


Dear Sir: 


You ask for our construction of Sections 986 to 991, 
Compiled Statutes of Nebraska, 1922, particularly as to 
whether or not these sections, in referring to the work- 
house mean the county jail. 


We believe these sections refer to a workhouse as a 
distinct institution, the site of which includes the county 
jail, and such other space as may be required for the 
county jail and workhouse, as: provided by these sections. 


Section 10169, Compiled Statutes of Nebraska, 1922, 
refers to the county jail as a distinct institution, and it 
would seem that the court would have a certain amount of 
discretion in sentencing prisoners, dependent of course 
upon the particular offense and the punishment provided. 


We believe the sheriff in Nebraska is permitted to 
work prisoners committed to jail where the sentence so 
provides. If the work of the prisoners is not made a part 
of the sentence, or if the prisoner is not sentenced to the 
workhouse, we would be inclined to think that the sheriff 
would have no right to work the prisoner, but that the 
confinement would be in strict accord with the commit- 
ment. If the judge’s sentence requires that the convict 
be imprisoned in the jail in the county, then he should be 
so confined. If the sentence requires him to be fed on 
bread and water he should be fed in that manner, if the 
sentence is to hard labor then it should be hard labor in 
the jail, and if he is sentenced to the workhouse we believe 
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he could be employed in the manner indicated in the seo- 
tions heretofore referred to. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 
By LLOYD DORT, 
Assistant Attorney General. 
December 18, 1924. 


WEIGHTS—INSPECTION OF SCALES—CONFLICT- 
ING STATUTORY PROVISIONS. 


A specific provision of statute relative to the inspection of scales in 
certain classes of cases prevails over the more general provisions 
of statute relative to the inspection \of scales generally. 


Mr. Wymer Dressler, 
Attorney at Law, 
Omaha, Nebraska. 


Dear Sir: 


You call the attention of this department to Section 
7590, Compiled Statutes, which provides among other 
things: 

“When not otherwise provided by law the secretary of agriculture 
or his inspectors shall have the power, and it shall be his or their 
duty to inspect, test, try and ascertain if they are correct, all weights, 
measures and weighing and measuring devices, kept, offered or exposed 
for sale, sold or used or employed by any proprietor, agent, lessee, 
or employee in proving or ascertaining the size, quantity, extent, area, 
or measurement of quantities, things, produce or articles of distribut- 
tion or consumption purchased or offered or submitted by such person 
or persons for sale, hire or award:” * * * 


and also to Section 5347, Compiled Statutes, which reads 
as follows: 

“All track scales used by common carriers for the purpose of 
weighing freight shipped in carload lots within this state shall be under 
the control and direction and jurisdiction of the commission and subject 


to inspection by it or under its direction.” 
= 
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You ask for an opinion from this department as to 
which of the above quoted sections of statute controls and 
is in force and effect. In answer to your question, I will 
say that in my opinion Section 5347, being a special pro- 
vision of statute, controls wherever the two sections are 
in conflict over the more general provisions of Section 
7590. I call your attention, however, to the fact that 
Section 5346 is quite narrow in its terms, and is only 
applicable in the case of track scales used by common 
carriers for the purpose of weighing freight shipped in 
carload lots within the state. 


Very truly yours, 


O. S. SPILLMAN, 
Attorney General. 


By GEO. W. AYRES, 
Assistant Attorney General. 
November 7, 1924. 
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